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Preface

NOHA (The Network on Humanitarian Action) is an international association of
12 European universities and five global partner universities. The aim of NOHA is
to enhance professionalism in the humanitarian sector through education and
training, research and publications, and a variety of other projects. The NOHA
Joint Master’s Programme in International Humanitarian Action lies at the centre of
NOHA'’s activities. It is managed and executed by more than 150 academics from a
range of disciplines. The process involves anthropologists, lawyers, logisticians,
managers, medical experts, political scientists and sociologists coordinating and
constantly refining a unique programme on humanitarian action, a subject that has
not been taught at universities for all too long. Central to NOHA’s growth and
evolution is a core set of principles, shared by universities and humanitarian
organisations the world over. It includes values such as academic rigour, shared
learning, respect for peer institutions and humility, serving as the base of a cohesive
and coherent network with common principles and values. Founded in 1993,
NOHA today brings together over 3000 graduates working all around the world.
It publishes the International Journal of International Humanitarian Action (JIHA)
and organises international conferences with renowned academics and practi-
tioners. The NOHA programme’s first semester comprises the same five modules
in all NOHA universities currently offering this degree. An equal level of knowl-
edge after the first term is a precondition for the exchange of students among the
NOHA universities in the second term. With this new textbook, we aim to
strengthen the coherence of our first semester curriculum and to provide all students
with a solid base of knowledge from the core modules of anthropology, law,
management, public health and world politics. We believe that only a solid under-
standing of these five disciplines, and related fields, will enable our graduates to
advance in their studies and eventually become professional humanitarian aid
workers.

First, students must seek to understand in which governance structures the
different humanitarian actors operate and what interests motivate their actions.
This involves embedding the humanitarian education in international relations
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theory and also understanding the changing nature of conflicts, the basic structures
of aid governance, as well as acquiring knowledge of humanitarian principles and
the need for humanitarian professionalism (Part I: World Politics).

Second, students must understand the different legal frameworks in which States
and humanitarian organisations operate. A solid legal education is key for work at
humanitarian organisations both at headquarters and in the field. Students must be
familiar with the applicable law, in particular public international law, international
humanitarian law, international criminal law, human rights law, disaster response
law, as well as migration and refugee law (Part II: International Law).

The third element of the NOHA education in the first term is public health.
Divided into a larger number of chapters in order to address the variety of relevant
questions individually, the authors discuss a variety of specific health-related
elements of humanitarian action.

This includes basic demographic and epidemiological concepts, the coordination
of medical aid, the recognition of diseases and injuries and a basic introduction to
their treatment.

The part then turns to specific issues of particular relevance for the humanitarian
sector, such as HIV/Aids, water and sanitation, as well as mental health problems
(Part III: Public Health).

Fourth, students are introduced to a variety of different anthropological and
ethnological perspectives on and within humanitarian action. They learn about the
anthropology of war and look into different current humanitarian issues (such as
forced migration and refugee settings) from an anthropological point of view (Part
IV: Anthropology).

Finally, the fifth part addresses questions surrounding the management of
humanitarian action. Students are introduced to concepts of project management
and programming, logistics, security management, human resource management,
as well as financial management in the humanitarian sector (Part V: Management).

Editing a textbook like this one, with chapters from more than 20 different
authors, is a challenging exercise. We are very thankful to every author who has
contributed to it. We are also very thankful to Robin Ramsahye and Maximilian
Bertamini for their relentless efforts and their hard work. We hope that this book,
uniting a large number of NOHA scholars and practitioners, will be highly useful to
all students of our Joint Master’s Programme and to anyone with an interest in
understanding the numerous and interlinked facets of humanitarian action.

Bochum, Germany Hans-Joachim Heintze
Bochum, Germany Pierre Thielborger
May 2017
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Part I
World Politics



The Changing Context of Humanitarian
Action: Key Challenges and Issues

Cristina Churruca-Muguruza

1 Introduction

Peace, stability and sustainable economic growth seem unachievable goals in many
places of the world today. As the United Nations (UN) Secretary General acknowl-
edges in his landmark report ‘One Humanity: Shared Responsibility’ for the World
Humanitarian Summit (WHS), we are approaching a point in history in which there
is aneed ‘to agree that we can and must do better to end conflict, alleviate suffering
and reduce risk and vulnerability”."

The inability to resolve protracted crises and intractable conflicts and the
convergence of global trends such as climate change, migration and population
growth, urbanisation, growing inequalities and resource scarcity are exacerbating
people’s vulnerability. At the same time, the international aid system has not kept
pace with the impact of these challenges on the caseloads of humanitarian agencies
and their operational environments. The recognition of the need to adapt to a
changing humanitarian context and make humanitarian action more effective and
inclusive to respond to the needs of people in crises led UN Secretary General Ban
Ki-Moon in 2013 to convene the first ever WHS in Istanbul in May 2016.%

'UN General Assembly (2016a).

2UN Secretary General Ban Ki-Moon took stock of these changes in his address to the 66th
General Assembly, ‘We the Peoples’, on 21 September 2011. One of the actions foreseen for
building a safer and more secure world was to build a more global, accountable and robust
humanitarian system by, among other specific measures, ‘convening a world humanitarian summit
to help share knowledge and establish common best practices among the wide spectrum of
organisations involved in humanitarian action’ (UNSG 2011, p. 8).

C. Churruca-Muguruza (B<)
University of Deusto, Bilbao, Spain
e-mail: cristina.churruca@deusto.es

© Springer International Publishing AG 2018 3
H.-J. Heintze, P. Thielborger (eds.), International Humanitarian Action,
DOI 10.1007/978-3-319-14454-2 1
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In this context, the aim of this chapter is to provide an overview of the main
external (global trends and current armed violence and conflict) and internal
challenges facing humanitarian action and the key issues in its agenda. Most have
been the subject of broad discussion under the four themes that were selected for the
regional and expert consultations, which preceded the humanitarian summit
(humanitarian effectiveness, reducing vulnerability and managing risk, transforma-
tion through innovation and serving the needs of people in conflict). Others
unfolded over the years in the process of policy discussions, regarding the meaning
and understanding of humanitarian action and its limits and links with development
and peacebuilding.”

2 The Confluence of Global Trends

Several reports, studies and policy papers have acknowledged the currents of
change that are transforming the foundations of the humanitarian domain, and the
world, in unprecedented ways. Different global issues whose effects have not been
sufficiently studied contribute to the risk of major large-scale and complex crises
that will increase the suffering of vulnerable populations. Humanitarian stake-
holders are greatly concerned about the impact that these issues may have on the
caseloads of humanitarian agencies and their operational environments.* The fol-
lowing long-term problems should be mentioned:

e Climate change, environmental degradation and fragility: climate change
results in more frequent and extreme-weather events, such as floods, tropical
storms and droughts with devastating impacts in areas with fragile ecological
systems and large population concentrations.

e Population growth and migration: the global population is estimated to grow to
over 8 billion by 2025, and migration is and will continue to be one of the biggest
challenges both within and across borders.

e Rapid and unplanned urbanisation, rising youth population and social discon-
tent: the urban population is expected to double in Asia and increase by 150% in
Africa from today to 2050. The large degree of urbanisation will fuel massive
social inequities and break up the social fabric, especially in times of conflict.

This chapter draws on research conducted for a study commissioned to the author by the
European Union Directorate-General for External Policies of the Union at the request of the
European Parliament’s Committee on Development (DEVE) to prepare a common European
position for the World Humanitarian summit: Churruca Muguruza (2015), http://www.europarl.
europa.eu/thinktank/en/document.html?reference=EXPO_STU(2015)549048.

4See: Borton (2009); Cairns (2012); CaLP (2013); EUPRHA (2013), http://www.euprha.org/
library; Gelsdorf (2010); Global Humanitarian Assistance (2014), available (together with older

as well as the most recent reports) at: www.globalhumanitarianassistance.org/reports/;
OCHA (2014).
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e Extreme poverty and inequality: these ongoing issues leave whole communities
and households in an almost irreversibly devastating state of vulnerability
and need.

o Increased resource scarcity and food crises: water scarcity and energy demand
represent major threats, both from a humanitarian and a geopolitical point
of view.

e Health pandemics and infectious diseases: the impacts of health disasters
amplify the pressures on weak and fragile States.

Recurring disasters often lead to chronic poverty. Disasters destroy material
goods (homes, schools, infrastructure, livestock and seeds) and negatively impact
social capital (for example, by decreasing access to education, eroding social norms
and values and contributing to incentives for longer-term migration). As a result, a
vicious cycle ensues: chronic poverty makes it difficult to take measures necessary
to mitigate effects of disasters. Where such disasters occur, they may cripple
resources and increase poverty. The financial and economic crisis that began in
2007, for example, has lowered the standards of living of many and curtailed
critical safety nets. In addition, austerity measures and shrinking foreign aid
budgets in the developed world have reduced overall humanitarian resources
required to cope with the increasing needs of ever more vulnerable populations.

Moreover, the confluence of several of the above-mentioned problematic global
trends exacerbates existing problems. For example, climate change may have
implications for energy, food and water shortages and increase what Betts has
referred to as the number of so-called survival migrants.’ Other issues exacerbate
the vulnerability of people, scupper years of development cooperation and
peacebuilding and can increase the risk of major conflict.® Such difficulties include
growing migration, increasing inequality, social and demographic changes (ageing
population in Western countries and exponential growth of the younger population
in developing countries with unmet demands), rapid urbanisation and ensuing lack
of access to service, as well as crime and disease, which are especially prone to
occur in urban settlements.

3 Change and Continuity in Armed Conflict and Other
Forms of Violence

The last three decades have witnessed both continuity and change in global
dynamics of conflict and armed violence. One in every four people on the planet,
a total of more than 1.5 billion people, lives in fragile areas affected by conflict or

SBetts (2010), pp. 361-382.
SOECD (2015).
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high levels of organised crime and (urban) violence.” Current international
conflictivity includes various forms of violence that often coexist and feed each
other, challenging compartmentalised approaches to armed violence. Despite a
downward trend in the number of conflicts and violent deaths, conflict has not
disappeared.

Although the era of interstate armed conflict seems to have come to an end,
internal conflicts persist. After declining for much of the late 1990s and early 2000s,
the number of civil wars or internal conflicts of high intensity almost tripled, from
4 in 2007 to 11 in 2014.® New forms of violence, committed by international
terrorist networks and transnational criminal organisations, further complicate the
situation, challenging States, especially fragile ones, and systems of global
governance.’

Most violent deaths occur in States suffering from endemic and prolonged
violence concentrated in the more densely populated urban areas and among the
poorest, most marginalised and vulnerable social groups, particularly young people.
Studies indicate that it is the aggregation of risk that enhances the likelihood and
intensity of urban violence. Some predictions show how risks are aggravated by the
socio-spatial characteristics of cities such as their heterogeneity, inability to absorb
surplus low-skill labour, uneven provision of services and deep inequalities.'”
Savage and Muggha note that ‘the degradation of complex systems of service
delivery and taxation due to rapid urban expansion leads to what are often referred
to as “cascading” problems that over-ride municipal capacities’.""

Some cities (Ciudad Juarez, Mexico; Medellin, Colombia; Rio de Janeiro,
Brazil; Karachi, Pakistan; and Tegucigalpa, Honduras, among others) are
experiencing levels of bloodshed and disturbances that have been termed ‘other
situations of violence’'? (OSV), which, by the high numbers of casualties and
wounded and the enormity of displaced refugee populations, share many of the
characteristics of conventional armed conflict.'> This kind of urban violence is
present all over the world from Latin America to sub-Saharan Africa, Asia and the
Middle East.

Civilians, either as targeted or as accidental victims of the use of force, make up
the largest number of casualties of conflict. Most of these conflicts are characterised
by shocking levels of brutality and gross disregard for human life and dignity."*
Armed conflict has devastating effects on civilians, whether as the direct victims of

"World Bank (2011), p. 2
8See, von Seidel et al. (2014).

°Ibafiez Mufioz and Sénchez Aviles (2015); Stepanova (2010), http://www.sipri.org/yearbook/
2010/02. World Bank (2011), p. 2.

""Muggha (2012).

1ISavage and Muggah (2012), http://sites.tufts.edu/jha/archives/1524.
PIbid.

BIbid.

14See, UN Security Council (2015).
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death, torture, kidnapping, physical injury, sexual violence, forced displacement
and separation of families and damage of property or, as indirect victims, through
conflict-induced increases in disease, hunger and malnutrition. Control over the
civilian population is often one of the things at stake in a conflict."

Direct and deliberate attacks on schools, hospitals and humanitarian workers, as
well as the failure to comply with the most elementary norms of international
humanitarian law, (IHL) are still the norm. Forced displacement has reached the
highest level since World War II, causing an unprecedented migration crisis. It is
estimated that by the end of 2015, 61 million people worldwide had been forcibly
displaced as a result of persecution, conflict, generalised violence or human rights
violations: more specifically, these 61 million consist of 20.2 million refugees
displaced outside the borders of their home States, 40.8 million internally displaced
people (IDPs) and 1.8 million asylum seekers, half of whom are women.'®

Most of today’s conflicts take on an international dimension linked to factors
such as population displacements due to violence, trafficking in weapons and
resources, support from neighbouring countries for one of the belligerents or
participation of foreign fighters. Regionalisation, internationalisation and
transnationalisation tend to make conflicts more lethal and long-lasting. This is
one, but not the only, reason for the increasing complexity and fragmentation of
contemporary conflicts. The increasing presence of violent extremist groups in
conflict areas, with little or no interest in reaching political agreements, drives up
the presence of organised crime and terrorist groups with transnational connections.
Organised crime depends on ongoing conflict to continue extracting profit from
operations in illegal markets. Criminals have thus no interest in contributing to
ending conflict. Mark Duffield believes that these new forms of autonomy, resis-
tance and organised violence, composed of non-State actors and private actors, are
the expression of a new security scenario defined by what he calls ‘network war’."”
The multitude of actors with a stake in the violent clashes reflects that armed
conflict has ceased to solely be a State activity.

As a consequence of these trends, the international community is in constant
crisis management. Almost two-thirds of United Nations peacekeepers and almost
90% of personnel in United Nations special political missions are working in or on
countries experiencing high-intensity conflict."® During the last decade, over 80%
of humanitarian funding has gone towards saving lives in conflict settings.'” The
2011 World Development Report highlighted to what degree violence has become a

Bibid.

1UN General Assembly (2016c¢).
""Duffield (2002), pp. 153-166.
"8UN General Assembly (2016a).

19 At the end of 2015, each of the 10 largest consolidated humanitarian appeals involved situations
of armed conflict. At the beginning of 2016, and throughout that year, the world had to deal with
four L3 (level 3) disasters, the highest UN categorisation of crises: South Sudan, Syria, Iraq and
Yemen.
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development problem. The report noted the changing patterns of violence, which is
becoming less structured around notions of civil war and conflict and more focused
around criminal violence, terrorism and civil unrest. New poverty data reveals that
poverty is declining in many parts of the world, whereas countries affected by
violence are lagging behind in this regard. No conflict-affected State has achieved a
single Millennium Development Goal as of yet.”’ The Global Peace Index esti-
mates the economic impact of containing or dealing with the consequences of
violence and conflict in 2015 to stand at $13.6 trillion, or 13.3% of the global
economy.”’ This is equivalent to the combined economies of Brazil, Canada,
France, Germany, Spain and the United Kingdom.

4 Protection at the Centre of Humanitarian Action

The increasing scale and severity of human suffering in some regions and the
insufficient funds available to counter it (6% including relief coordination and
support services with the majority of funds benefiting coordination and support
services) make a case for according protection a higher priority in humanitarian
action.”” In this vein, the Inter-Agency Standing Committee Principals adopted a
statement on 17 December 2013, which affirms that

protection of all persons affected and at risk must inform humanitarian decision-making
and response, including engagement with States and non-state parties to conflict. It must be
central to our preparedness efforts, as part of immediate and life-saving activities, and
throughout the duration of humanitarian response and beyond.23

The statement complements and reinforces the Rights Up Front initiative, which
aims to strengthen United Nations action in protecting people from serious viola-
tions of international human rights law (HRL) and THL.

A central component of protection is to understand the different rights and needs
of specific vulnerable groups (such as women, children, displaced persons,
migrants, refugees and those with disabilities). These groups are often neglected
in the assessment, preparedness, design and delivery of humanitarian relief, making
them invisible to relief operations. With the adoption of the 2030 Agenda for
Sustainable Development, member States committed to leaving no one behind,
including vulnerable people, such as IDPs and refugees, and those living in areas
affected by complex humanitarian emergencies.>* Protection and assistance of IDPs

2OWorld Bank (2011), p. 4.
2!nstitute for Economics and Peace (2016), p. 3.

*2European Parliament Directorate-General for External Policies, Policy Department
(2015), p. 21.

23Inter—Agency Standing Committee Principals, The Centrality of Protection in Humanitarian
Action, 17 December 2013, http://interagencystandingcommittee.org/sites/default/files/central
ity_of_protection_in_humanitarian_action_statement_by_iasc_princi.pdf.

2UN General Assembly (2015).
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is a matter of growing concern. In the absence of solutions to their plight, their
number keeps rising. Women and girls are also disproportionately affected by crisis
and exposed to gendered risks and vulnerabilities. Gender-based violence in some
crisis settings affects more than 70% of women. It is a human rights, protection and
health issue, which is exacerbated in times of conflict, disaster and displacement.

Obtaining and maintaining humanitarian access to populations affected by
conflict has been a constant challenge since the birth of modern humanitarianism.
Access plays a key role in the protection of civilians and is a litmus test for effective
humanitarian operations. Yet, in today’s reality, many humanitarian organisations
struggle daily to gain access to people in need. In Syria, the combination of
extraordinary levels of displacement, both as a survival strategy and as a tool of
sectarian cleansing with the high levels of deliberate siege or protracted entrapment
of civilians, have posed a strategic test to effective humanitarian operations.”

The increasing scale and severity of attacks against civilians in current conflicts
also calls for greater respect of international laws that govern the protection of
civilians. As the International Committee of the Red Cross (ICRC) recognises, ‘the
general lack of protection in crises affecting civilians caught up in armed conflict
and other situations of violence is due, not to an inadequate legal framework, but to
poor compliance’.?® Parties to a conflict bear the primary responsibility for the
safety and well-being of people in areas under their control. Their compliance with
their obligations under IHL and HRL is paramount to ensuring the protection of
people affected by conflict.

S Humanitarian Implications of Migration Flows

Large movements of refugees and migrants are not a new phenomenon, but the
current scale of forced displacement is different from earlier crises. Some countries
have seemed ill-prepared and unwilling to receive large movements of people,
causing internal tensions, stringent border restrictions and limited access to asylum.
People remain displaced for ever longer periods of time in the absence of solutions,
yet the response to the refugee crisis focuses almost exclusively on providing
humanitarian assistance. This has put an enormous strain on not only the people
displaced but also the countries and communities receiving them.?’

According to the United Nations Population Division, the number of interna-
tional migrants has soared from 173 million to 244 million over the past 15 years.”®
This figure is likely to continue to rise.

25Slim and Trombetta (2014), p. 45.

2ICRC (2012), p. 7.

2TUN General Assembly (2016b).

Z8UN Department of Economic and Social Affairs, Population Division (2015).
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Beyond numbers, displacement and migration patterns have changed signifi-
cantly in recent years. Increasing numbers of migrants are crossing international
borders in search of protection and a better life. Following the Arab Spring, the
Mediterranean region has been the theatre where irregular migration has gained the
largest visibility due to the ever more dangerous trajectories used and the high
number of migrant deaths.?” Between 1998 and 2015 , more than 22,000 persons are
documented to have died in attempting to migrate to the European Union. The
conditions leading to this death toll have become an issue of humanitarian con-
cern.” Furthermore, even before crossing the European border, whether by sea or
by land, migrants are often exposed to serious risks of abuse and exploitation en
route, including by smugglers. This is particularly true for women and girls who are
often stranded in transit countries where they may face sexually based violence.

The challenges regarding border management and irregular migration are neither
new nor unique to the European Union. However, the trend in the number of
migrants coming to the region continues to increase and reaches far beyond the
numbers of refugees and asylum seekers. Migrant flows are mixed, meaning
economic migrants travel the same routes as asylum seekers and refugees. The
humanitarian implications of these mixed flows include the need to decrease or
prevent deaths of migrants on their way to Europe, help families to know the fate of
missing relatives and identify and process asylum seekers in order to protect
refugees and their rights.’' Other concerns are the mistreatment of migrants at the
borders, including practices that infringe their liberty and security, and detention
regimes on both sides of the European Union borders that fail to adequately respect
minimum human rights standards.

6 Demanding a Paradigm Shift: From Managing Crisis
to Managing Risk

Humanitarian organisations are more and more frequently faced with situations
where populations come under different layers of pressure due to a combination of
trends and factors (demographic, economic, environmental degradation, climate
change, violence, chronic poverty), which increase their vulnerability. Humanitar-
ian needs are on the rise because of an increase in the incidence of natural disasters
and the inability to resolve protracted crises and complex political emergencies

The majority of these migrants set sail from Libya and are either Syrians or Sub-Saharan
Africans, especially from Eritrea, Somalia and Ethiopia. See, MHub (2015), http://www.
mixedmigrationhub.org/wp-content/uploads/2015/11/Conditions-and-Risks-in-Mixed-Migration-
in-North-East-Africa.pdf.

*nternational Organization for Migration (IOM) (2015), http://missingmigrants.iom.int/latest-
global-figures; Brian and Laczko (2014).

31The Overseas Development Institute (ODI) (2015), p. 15.
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caused by armed conflict. In turn, disasters and conflict are entwined in different
ways. Violent conflict causes and aggravates social vulnerability and conflict, and
complex political emergencies continue to exacerbate natural disasters. There is a
wide recognition that the humanitarian system is not currently optimally set up to
help people and governments manage current global trends in order to limit
unnecessary loss of life and suffering, better protect livelihoods and in the long
term reduce the need for humanitarian assistance.””

Unresolved protracted political emergencies and chronic vulnerability make it
difficult to take appropriate measures to mitigate disaster effects and therefore
heighten the possibility of new disasters happening. It is a vicious cycle, which
demands that disaster risk reduction and disaster risk management are
mainstreamed not only in the humanitarian but also in the development sectors.
In addition, chronic vulnerability challenges the humanitarian system in a critical
way, whereby a humanitarian crisis context becomes indistinguishable from a
transitional period or a development era. It fact, it is not the context but the actors’
approach that differs. Understanding chronic vulnerability and preventing slow-
onset emergencies requires humanitarian and development actors to work together
more collaboratively.>® A recurrent example is the response of the international
community and affected countries to the crises in the Horn of Africa and the Sahel
since 2011, which has brought significant progress to both regions. Solutions to
other chronic problems remain elusive. For example, expanding slum populations
have raised concerns about the abilities of cities to cope with and adapt to further
population influx.

The primordial importance of prevention (preventing a crisis from breaking out)
and preparedness (ensuring that an individual, a household, a country or a region is
ready to manage the effects of such crisis) has shifted to the centre of discussions at
the 2016 WHS. Humanitarian actors stand at the crossroads of a policy shift from a
culture of reaction to a culture of prevention through disaster risk reduction and
disaster risk management. This policy shift, underlying the WHS initiative, came
together in the Hyogo Framework for Action 2005-2015. The United Nations
Office for the Coordination of Humanitarian Affairs’ (OCHA’s) flagship report
Saving Lives Today and Tomorrow: Managing the Risk of Humanitarian Crises,
which was launched in New York on 31 March 2014, calls for a fundamental shift
in the way that humanitarian and development actors operate. It suggests that aid
groups and donors begin to shift from responding to crises in a purely reactive
manner and instead adopt an approach that proactively anticipates and prevents
crises through effective risk management. Such an approach is urgently needed in a
context of a chronically underfunded global humanitarian budget.

3There is evidence of the rising impact disasters have had over the past 30 years: over 3.3 million
people killed; 50% of deaths occurred in poverty-stricken countries, but they accounted for only
9% of disasters. The economic cost of disasters has tripled. Disasters also push people into poverty.
Poverty levels after the Haiti 2010 earthquake and Djibouti 2011 drought returned to early
2001-2003 levels. See, OCHA (2014).

33Rubin (2006).
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7 A Common Understanding of Humanitarian Action
and Its Limits?

Humanitarian aid is by definition a response to man-made crises and natural
disasters, a fundamental expression of the universal value of solidarity between
people. Working towards solidarity is, in theory, the core function of
humanitarians.

What differentiates humanitarian aid from any other type of aid is that it is
provided according to the humanitarian principles of humanity, neutrality, impar-
tiality and independence, although organisations understand their mission differ-
ently depending on their mandate and the context in which they operate. On one end
of the spectrum, we find the ICRC whose exclusively humanitarian mission is to
protect the lives and dignity of victims of armed conflict and other situations of
violence and to provide them with assistance.* On the other, many organisations,
such as Save the Children, are inspired by the idea that integrated interventions can
achieve much more than saving lives by promoting overall regional stability,” for
which the humanitarian system should place emphasis on seeking opportunities to
transform and rebuild communities, using their own capacity and based on their
own priorities and aspirations.36

The main conceptual challenge for humanitarian actors is to clarify the different
types of humanitarian action and decide to which extent aid can and should be
principled on the strategic objective to transform communities and societies for the
better. It might be advisable to differentiate between a humanitarian action based on
humanitarian principles in situations of armed conflict and other situations of
violence and humanitarian action as emergency relief or early recovery assistance,
aiming at supporting communities to overcome crises and protect and promote
human rights.37 In this vein, humanitarian actors must examine what results
humanitarians can deliver, in which capacities the sector should invest and which
responsibilities they should hand over to other actors.

The humanitarian sector must be realistic as to what it can achieve and its added
value. Issues of resilience, disaster risk reduction, preparedness, prevention and risk
management are not the core task of humanitarians alone, although humanitarians
are more and more called upon to shoulder the lion’s share of responsibility. Neither
can humanitarians address root causes of poverty and vulnerability. Therefore,
collaboration with development actors is a must. On the other hand, there is an
underlying tension between needs-based and rights-based approaches to humani-
tarian action. The incorporation of protection of vulnerable populations into
humanitarian action resembles a human rights approach, which some humanitarians

3ICRC (2014), p. 5.

35Save the Children (2014), p. 15.
31bid.

¥1d., p. 1.
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still consider a political issue, distinct from humanitarian action. Yet more and
more affected populations are seeking the implementation of HRL, IHL and an end
to impunity of those violating these frameworks.

Humanitarian actors should accept that they have to apply not only a framework
of context and risk analysis, needs assessments>® but also a rights-based approach
that helps to identify threats and vulnerabilities and their causes as well as
violations of international human rights and humanitarian law, and to establish
appropriate responses.>® Yet reports suggest that protection issues are still not
systematically identified and addressed in humanitarian response and advocacy.*’
This underlines the need for enhanced collaboration between humanitarian and
human rights actors.

8 A Call for a More Inclusive Humanitarian System

Discussions on humanitarian effectiveness start with the question of how to meet
the humanitarian needs of all people with timely and appropriate aid that is
delivered in a collaborative and sustainable manner. This involves gaining a better
understanding of what aid vulnerable people and communities require and what
they are currently doing to meet their own needs. In this regard, the main challenge
lies in how to respond to the demands of developing countries, which seek support
to create resilient national and local capacities to sustainably end the underlying
conditions that create humanitarian crises. However, this is not a simple and
straightforward process. There are a number of underlying tensions that should be
taken into consideration.

Host States are becoming increasingly reluctant to get involved in what they
perceive as humanitarian interventionism at the expense of their national preroga-
tives. This reluctance is asserted in two different ways. On the one hand, certain
host States are developing disaster management systems, which are both willing
and able to act as host coordinators, as well as implementers of disaster responses
during crisis. In this vein, many States have increased the capacities of their
national disaster management authorities and improved local efforts to prepare

30ffice of the UN High Commissioner for Human Rights (OHCHR) and Office of the UN High
Commissioner for Refugees (UNHCR) Inter Agency Standing Committee Principals (2013), p. 5,
http://www.globalprotectioncluster.org/_assets/files/tools_and_guidance/human_rights_protec
tion/OHCHR-UNHCR%20Joint%?20Paper_EN.pdf.

*Ibid.

“OThere is a lot of confusion about the meaning of protection. Protection can be understood in three
ways: as an objective, as a legal responsibility and as an activity. Protection is an objective that
requires equal respect for the rights of all individuals, without discrimination, in accordance with
national and international law. Protection is also a legal responsibility, mainly of the State and its
agents. Protection of civilians is a legal concept based on IHL, human rights and refugee law. It
refers to the protection of civilians in armed conflict according to IHL and human rights law.


http://www.globalprotectioncluster.org/_assets/files/tools_and_guidance/human_rights_protection/OHCHR-UNHCR%20Joint%20Paper_EN.pdf
http://www.globalprotectioncluster.org/_assets/files/tools_and_guidance/human_rights_protection/OHCHR-UNHCR%20Joint%20Paper_EN.pdf
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for and respond to humanitarian crises.*! On the other hand, authoritarian States are
prepared to contain or keep a close eye on humanitarian interventions, hindering
humanitarians’ access to people in need. Host governments are not always capable
or willing to respond to the needs of affected people, notably in the case of IDPs and
refugees.

As the current armed conflict in Syria and the expulsion of aid agencies from
Sudan in 2009 clearly highlight, providing humanitarian assistance depends on a
certain amount of State consent. The experiences of the last years in Syria and other
States in crisis need to be evaluated to find the most creative ways of working in
States where humanitarian action is firmly nationalised and leaves little room for a
diverse array.*

Humanitarian nationalism, as it appeared in Sri Lanka, Sudan or Myanmar, is
likely to be increasingly common. The need to support more localised humanitarian
responses, particularly by directly funding local actors, faces several challenges
besides differing from international humanitarian financing practice based on
appeals. These challenges include fiduciary risks, aid diversion and corruption at
a time where there is a growing request for greater accountability and transparency
in developed countries. In some contexts, a local-level response is not the most
effective, and working with local actors may lead to mixed results, as in the case of
aid gatekeepers, experienced by IDPs in Mogadishu, Somalia.** Last but not least,
there is the resistance of international NGOs that are increasingly competing for
funds in a humanitarian landscape dominated by five international mega NGOs.**

Tensions also exist between western-based humanitarian agencies and emerging
humanitarian institutions from other regions, which may have different codes of
conduct and work outside the multilateral framework. For example, the humani-
tarian role of the Organisation of Islamic Cooperation (OIC), and the NGOs
working under its umbrella, is based on the Islamic principles of charity (Zakar)
and a shared religious community among Muslims (Ummah), which clashes with
traditional humanitarian principles of universality and neutrality.*’ This raises
concerns but also emphasises the need to include a variety of actors in the current
humanitarian system.

Besides increasing capacities and expertise of national authorities and local
responders, many new actors have also begun to engage in humanitarian action.
They include militaries, national and international businesses, digital humanitar-
ians and diaspora groups, among others. The question remains how all the major
actors involved in humanitarian action can better inter-operate with each other.

“'Harvey (2009).
“2Slim and Trombetta (2014), p. 61.
“Drumtra (2014).

“Meédecins Sans Frontiéres (MSF), Catholic Relief Services (CRS), Oxfam International, the
International Save the Children Alliance and World Vision International (ALNAP, 2015).

“SSvoboda et al. (2015).
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Depending on the context, one must determine which actors are best placed to
respond, who should lead or coordinate humanitarian responses and what goals
need to be met. International humanitarian aid now involves a multitude of actors,
including regional organisations, which are developing their own coordination
mechanisms and member States with their own capabilities and structures. An
array of non-core humanitarian actors works in parallel and often in coordination
with the rest of the humanitarian system, working towards different goals and
approaches that need to be considered. These include militaries, private-sector
entities, including commercial contractors, religious institutions and diaspora
groups, together with formal and informal private givers. Despite the differences
between these actors, it is less important who is delivering the assistance than how
well the needs of people are met.

9 Conclusion

The WHS process was a unique opportunity to address the external and internal
challenges facing global humanitarian action today. The need for enhanced invest-
ment in risk mitigation and risk management, which existing structures are not
equipped to provide, is real, but it should not overshadow the more important
problem: humanitarianism has become a global big leaf to avoid addressing the
causes of disasters.

Preventing or reducing the risk of disaster is only one part of dealing with long-
term consequences of humanitarian crises. The underlying processes of chronic
poverty, environmental degradation, global climate change and political
marginalisation are the true issues to address. Shifting the focus from curing
maladies to preventing them presents challenges at multiple levels, for the human-
itarian community and, even more so, for governments and development actors.
The latter dispose of adequate tools to address underlying causes (livelihood
diversification, resource conservation, practices and political participation). Find-
ing solutions to protracted crises is fundamentally a political issue that requires the
full extent of political will, capacity and resources of donor governments and
affected States. Access to people in need and compliance with IHL are not limited
to but depend mainly on commitment from governments.

Humanitarian aid continues to be used to address gaps where political and
development solutions have failed. This leads the humanitarian system to
overstretch, so that it can no longer meet increasing needs. As Sadako Ogata,
long-term humanitarian civil servant, wrote in her autobiography on her experi-
ences during a decade serving as the UN High Commissioner for Refugees: ‘There
are no humanitarian solutions to humanitarian problems.’*®

*60gata (2005).
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Humanitarian Action in International
Relations: Power and Politics

Anna Khakee

1 Introduction

Traditionally, humanitarians have often thought of themselves as shielding away
from politics: neutral, independent and impartial in the delivery of the essentials to
ensure the dignified survival of disaster victims. Power politics, many of those who
set out to work in the humanitarian sector believe, is a dirty business—in contrast to
the purer and nobler humanitarianism. Remaining outside politics, both at the
national and international levels, is also, and crucially, a way for humanitarian
organisations to ensure access to victims and to gain the respect and cooperation of
different powerful groups and States. Consequently, for United Nations
(UN) agencies and the International Committee of the Red Cross (ICRC), for
instance, taking sides politically goes against their mandates.

This anti-politics philosophy has been further reinforced by the fact that many
humanitarian emergencies, such as interstate and intrastate conflict, famines and
large-scale industrial disasters, are caused by politics, or political, economic and
societal failures. Many other calamities result from a mix of natural and man-made
causes, where, again, the inadequate use of power and a lack of political leadership
are key explanatory factors. Thus, earthquakes, landslides, floods, tsunamis and
volcanic activity are made worse by the pattern and quality of human settlements—
the 2011 Fukushima nuclear disaster is a case in point. Likewise, anthropogenic
climate change causes more extreme temperatures and meteorological conditions:
droughts, wildfires, cyclones and hurricanes.

Hence, humanitarians have often tried to eschew the politics and power plays
that create or sustain so much human misery for higher grounds, or what Michael
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Barnett calls ‘a place of purity’.! Humanitarians are often seen as relatively
powerless: traditionally entering scenes of conflict unarmed, they are at the mercy
of government and non-State armed forces of various stripes. The only protection
they rely on has traditionally been their reputation as protectors of human life and
dignity, symbolised by their emblems and their status as organisations with a purely
humanitarian mandate in accordance with international law. There are many poi-
gnant examples that seem to illustrate the point that humanitarians are at the mercy
of—violent—State and non-State actors: humanitarian workers operating under fire
for victims of violence and persecution with their only shield being the Red Cross or
Red Crescent, the sky-blue UN family logos or the red-and-white emblem of
Médecins Sans Frontieres.

To any aspiring humanitarian wishing to work along these premises, the words
of Sadako Ogata, long-term humanitarian civil servant and head of the United
Nations High Commissioner for Refugees (UNHCR), will appear unsettling.
Implicit in her assertion that there are ‘no humanitarian solutions to humanitarian
problems’” is that, instead, humanitarian crises require political or perhaps eco-
nomic or even military responses and are hence part and parcel of power politics.

This chapter aims to place humanitarian action in the context of international
politics and to discuss the relationship between humanitarianism and international
power structures. It addresses questions such as: are humanitarians powerless? Or
do humanitarian agencies wield independent power in international relations? If so,
what kind of power? How do they relate to other powerful actors in international
politics? The chapter examines how humanitarianism can be, and has been,
discussed in relation to political, economic and military power.

Many argue that such questions have taken on a new importance since the end of
the Cold War and in the post-9/11 period as humanitarianism—or ‘the new human-
itarianism’ as it has sometimes been labelled—has become increasingly central to
power politics.> In this context, many humanitarian organisations working in the
so-called Wilsonian tradition—i.e., humanitarian non-governmental organisations
(NGOs) cooperating with governments that they see as pursuing compatible
goals—have also become more implicated in wider human rights and peacebuilding
political agendas in the last decades. Of course, this is a wide and complex question:
the notion of power is one of the most debated in the social sciences generally and
in international relations particularly. Scholars have been analysing various ele-
ments of power in relation to humanitarianism for decades. The aim of this chapter
is thus much more modest: to briefly introduce to the student some of the main
parameters of the discussion on humanitarianism and power.

'Barnett (2011), p. 237.
2Cited in Walker and Maxwell (2009), p. xiii.
3See for example Kent et al. (2013); Rieff (2002); Duffield et al. (2001), pp. 269-274.
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2 Humanitarians as Subject to State Power

One long-dominant way of analysing humanitarian aid has been in terms of the
interests and pursuits of powerful States. Here, humanitarian and development
assistance is perceived as yet another tool that States can potentially use to gain
influence and build alliances internationally. In this tradition, the debate is often not
about whether humanitarian aid is subservient to State interests—which is taken for
granted—but how useful a tool of statecraft it is, for instance in reinforcing
alliances or buttressing military campaigns.* In this conception of humanitarian
aid, it is thus States that are powerful, not humanitarian multilateral agencies
or NGOs.

States, it is pointed out, are the primary financial sponsors of multilateral and
non-governmental humanitarian action, as well as principal donors of bilateral
humanitarian and development aid, going directly to recipient State coffers. As a
consequence, it is primarily States that determine the size and scope of humanitar-
ian efforts in various parts of the globe based on their strategic and wider political
interests.” Humanitarian organisations, in this view, have relatively little indepen-
dent agency. They are part and parcel of State power politics: powerless pawns of
all-powerful States. When Colin Powell, United States (US) Secretary of State
under President George W Bush, (in-)famously referred to humanitarian NGOs as
‘force multipliers’, an appendix to US fighting forces in Afghanistan, he gave
expression to this view of humanitarianism as a supplementary means of projecting
State power.’

The debate on the role and importance of political and strategic interests in
humanitarian aid is ongoing. For instance, in an analysis of US disaster assistance
data over three decades, A. Cooper Drury, Richard Stuart Olson and Douglas
A. Van Belle conclude that ‘our results paint a picture of high U.S. foreign policy
decision makers as realists at heart, seeing disasters as opportunities to enhance
[national] security’.” In a study covering the wider global response in the wake of
270 natural disasters—which, at first glance, should be less likely candidates for
politicisation than man-made armed conflicts—Gtinther Fink and Silvia Redaelli
come to a similar conclusion: on average, ‘donor governments provide aid more
frequently to oil exporting countries, and give disproportionately more to geograph-
ically closer and politically less affine countries [as a means to create alliances], as
well as to their former colonies’.® Conclusions such as these are in line with the
long-noted problem of forgotten emergencies—emergencies in States that mostly
are of little strategic interest to donor States, and which, as a result, receive a much
smaller share of emergency assistance.

*See for example Morgenthau (1962), pp. 301-309.

SMinear (2012).

5Cited in Kenyon Lischer (2007), p. 99.

"Cooper et al. (2005), p. 470.

8Fink and Redaelli (2011), p. 742. See also Rye Olsen et al. (2003), pp. 109—126.
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This equation of humanitarianism with State action—particularly action by the
most powerful States—is reflected in the interest generated by the concepts of
‘humanitarian intervention’ and the ‘responsibility to protect’ (R2P), i.e. entering
into armed conflict with the purported aim to prevent or stop war crimes, ethnic
cleansing, crimes against humanity or genocide committed by a State against (part
of) its people. Although much less common than non-military humanitarian action,
humanitarian intervention arguably receives the bulk of the interest in humanitar-
ianism in the current literature on international relations.” Given the preponderant
role of armed forces in such interventions, powerful States are, again, the main
players with humanitarian agencies relegated to mere side shows. In this vein,
humanitarianism is primarily an instrument in the hands of the great powers.

Others have noted that recipient States and non-State armed actors also can and
do instrumentalise humanitarian agencies: they are able to determine which orga-
nisations receive access to specific populations in need or to particular areas of the
respective State and under what conditions they may do so. Thus, recipient States
and non-State armed groups, as well as donor States, use humanitarian organisa-
tions and the aid they provide for their own purposes: for instance, to punish or
reward segments of the population in accordance with their degree of loyalty, to
induce population movements and to nourish and arm their soldiers (through
taxation of humanitarian agencies). Many examples have been used to illustrate
how humanitarian organisations are subject to the power of recipient States and
non-State armed groups, from Cambodia in the late 1970s,'® Ethiopia in the 1980s'
and North Korea in the 1990s'? to Somalia over the last decade.'® In cases where
few other resources are available to belligerents, humanitarian assets become
particularly valuable to gain a military advantage, and their misuse becomes
particularly salient.'*

To summarise, analyses based on Realpolitik or Realist thinking in international
relations stress how humanitarian action regularly becomes part and parcel of a
State’s foreign and security policy, a—more or less useful—tool of statecraft
available to States and, in many cases, non-State armed groups. It can be used
in tandem with, in lieu or independently of, military action to achieve political
goals.

For a variety of perspectives on the responsibility to protect doctrine, see for example Chomsky
(2011), Evans (2009) and Pommier (2011).

19Terry (2002).

"de Waal (1997).

2Flake and Snyder (eds) (2003).
BJackson and Aynte (2013).
“Terry (2002) and Maxwell (2012).
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3 Humanitarianism as Part of Western Hegemony

A second way of analysing humanitarian action in international relations also
stresses the relative powerlessness of humanitarian actors, but this time in relation
to a North-South politico-economic system that leaves relatively little room for
humanitarians to act autonomously. That today’s international humanitarian order
has its roots in the Western hemisphere is not controversial among those that have
attempted to trace its emergence and evolution.'” The towering historical figures of
humanitarian action—Henri Dunant, Florence Nightingale, Eglantyne Jebb,
Fridtjof Nansen, Herbert Hoover, Folke Bernadotte, Mother Theresa, Bernard
Kouchner—while very different in character, nevertheless have one thing in com-
mon: they are all of European or North American origin. More importantly,
Western States, which dominated the international system after World War I and
World War II, set up the intergovernmental institutions forming the basis of the
present-day humanitarian system. The key international NGOs in the sector, such as
Médecins Sans Frontieres (MSF), Oxfam, Save the Children, and World Vision
International, also mostly originate in Europe and North America.

While the Western origins of the current humanitarian system are hardly dis-
puted, the consequences of this historical development are. Traditionally, it has
been argued that the origins of humanitarian organisations matter little since the UN
system is now global in reach and humanitarian action is firmly linked to univer-
sally accepted humanitarian and human rights law. Moreover, it is argued, while the
foundations may be Western, humanitarian ethics and impulses are universal, found
for example in all major religions.

For other analysts, these origins have a much stronger—and more problematic—
bearing on how the international humanitarian system functions. They see traces of
previous colonial and post-colonial practices reflected in current humanitarian
action. In particular, they perceive the broader peacebuilding agenda within
which a number of humanitarian agencies operate as a modern-day variant of
colonial paternalism or mission civilisatrice. For instance, according to Roland
Paris, ‘[w]ithout exception, peacebuilding missions in the post-Cold War period
have attempted to “transplant” the values and institutions of the liberal democratic
core into the domestic affairs of peripheral host states’.'® This has been the case
most conspicuously in, but not restricted to, Kosovo and East Timor, where the UN
has taken on proxy governance functions in the absence of local authorities in the
aftermath of humanitarian interventions. While authors such as Paris are ambiva-
lent vis-a-vis this agenda, perceiving its intentions as mainly benevolent, others are
more critical.

Thus, authors such as Antonio Donini perceive the Northern/Western ‘dominant,
multi-billion dollar, visible face of humanitarianism’'” as part and parcel of

15See for example Davey et al. (2013), Walker and Maxwell (2009) and Barnett (2011).
1%Paris (2002), p. 638.
""Donini (2010), pp. $220-S237.
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globalised power structures dominated by the global North. According to Donini,
‘humanitarianism in its Northern and Western incarnations is increasingly consub-
stantial with and functional to processes of economic, social and cultural globali-
sation, and, more often than not, to world ordering and securitisation agendas’.18 In
other words, even if individual humanitarian organisations strive to oppose an
unjust global order, they in reality help perpetuate it, or as Roberto Belloni puts
it, ‘humanitarianism is at best ineffective and at worst counterproductive’."”

The reason is that humanitarians cannot escape a system in which humanitarian
assistance is distorting the realities of unequal North—South relations, so that the
humanitarian management of crises across the globe captures attention and
resources while the long-term, structural inequalities and the realities of violent
conflict persist without serious questioning or action. Moreover, humanitarian
actors, by taking over State functions, weaken States in the global South and
hence serve privatisation and wider liberal economic agendas emanating from the
North/West.

The headquarters of the largest international NGOs and humanitarian agencies
in global centres such as New York and Geneva reflect their considerable—and
growing—financial resources as compared to, for instance, small developing coun-
tries: the largest of the humanitarian NGOs report yearly expenditures larger than
the yearly gross national income of States such as Gambia, Guinea Bissau, Djibouti
and Guatemala. From this point of view, humanitarian aid is mainly about control
and containment.’ Just as (limited) humanitarian aid and public works
programmes were used in the colonial period—for example, in British-ruled
India—to prevent mass uprisings of colonial subjects during periods of extreme
food scarcity, so humanitarian aid in today’s world is about securitisation or
containment of peripheral areas and peoples of the globe.

To summarise, to those that perceive humanitarian action as part and parcel of
Western hegemony and fundamentally unequal North—South relations, humanitar-
ianism is powerful—but vis-a-vis those at the receiving end only (individuals and
States in the global South). In contrast, humanitarians hardly ever manage to change
the way that an unjust international system, of which humanitarian crises are a
recurrent feature, operates. Instead, they in fact assist in perpetuating it.

4 Humanitarianism Wielding Normative Power

More recently, international relations scholars of the so-called Liberal school have
become interested in how principled actors, i.e. non-governmental actors basing
their agenda on normative concerns—and, in this case, primarily humanitarian

Ibid., p. 223; see also Duffield (2007).
“Belloni (2007), p. 454.

2OFor a discussion of the ‘three Cs’ of humanitarianism: compassion, change and containment, see
Walker and Maxwell (2009), p. 21.
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organisations—have wielded power over States. In so doing, such scholars argue,
advocacy-oriented organisations have shaped the evolution of international politics
in a positive direction.”’ Such principled actors base their advocacy on ideas of a
common humanity and the inherent and equal worth of every human being. An
additional—and arguably equally important—basis, particularly in the case of
humanitarian action, is the human impulse of assisting those in extreme need,
coupled with a growing sense of obligation, of both individuals and States, towards
distant strangers beyond their borders.”> In pushing governments towards a more
moral and human-centred approach, advocates of humanitarian and human rights
principles make use of the fact that people generally wish the foreign policy of their
country to be based not only on self-interest but also on some form of ethical
standards and values.”> The lobbying of such principled actors has resulted in
norms and institutions that restrict States’ behaviour and ability to project power
in various ways.

Humanitarian actors, especially those striving to remain independent of States—
for example, the Red Cross movement and several international NGOs—are acutely
aware of the political power field in which they are operating and have attempted to
resist and reshape it at various levels through advocacy. One of Henri Dunant’s
main actions was to (successfully) lobby for the First Geneva Convention of 1864.
In so doing, he advocated in favour of respect for what in today’s vocabulary would
be labelled a ‘humanitarian space’, a space that makes it possible to resist the power
of States and operate in accordance with the humanitarian principles of humanity,
neutrality, impartiality and independence.”* Such lobbying for normative change
enabling humanitarian actors to operate more freely of State power has continued
ever since.

Hence, if we look back at the evolution of humanitarian action, we see, in
parallel to the humanitarian activities on the ground, the evolution of an interna-
tional legal and normative framework establishing humanitarian principles and
rules (the relevant humanitarian, human rights and refugee law are described
elsewhere in this volume). Not least through the successful persuasion efforts of
humanitarian actors or norm entrepreneurs, this framework has been strengthened
over time, often in response to particularly blatant failures of the international
community to prevent or alleviate large-scale human tragedies. For example, the
Genocide Convention followed the horrors of the concentration camps targeting
Jews, Roma and other ‘undesirable’ groups during World War II, and the Sphere
standards and other quality and accountability codes were developed after the
Rwandan genocide of 1994.

The extent to which such normative developments have changed international
relations is still debated. One of the main criticisms levelled against this approach is

21See for example Keck and Sikkink (1998).

22Barnett (2011).

*Barnett (2012) and Walker and Maxwell (2009).

2*For a discussion of humanitarian space see for example Collinson and Elhawary (2012).
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that it has focused mostly on formal norms, procedures and institutions but has
failed to properly examine how and to what extent these actually affect State policy
and action. Another point of criticism advanced against humanitarian actors rather
than the liberal theoretical framework is that humanitarians have been reluctant to
take on the responsibilities that come with the new-found normative power. As
noted by David Kennedy:

Humanitarians have come into rulership. They have become, in a word, political. Yet
modern humanitarianism remains a Gordian knot of participation and denial, willful
blindness posing as strategic insight. Just when we have gotten in the door and found
them speaking our language, we turn back. Drop this bomb, here? Kill those people, there?
No, we prefer to think of ourselves as outside power, judging the powerful, opposing
government, speaking to it with the truth of law or ethics.

To summarise, in this liberal line of thought, humanitarian actors are far from
powerless. In fact, through their successful, piecemeal advocacy, they have over
centuries managed to change the normative environment in which States operate, so
that States now have to take international laws and norms into account and must
contend with moral arguments when deciding on their line of action in the global
sphere.

5 Humanitarians and Power

The theories analysed so far—boiled down to their essential parameters in the
preceding paragraphs—try to situate humanitarian action in the broader matrix of
international politics and form part and parcel of three of the main broad schools of
thought in international relations: realism, dependency perspectives and liberalism.
A number of analysts have either contested the conclusions arrived at or focused
more squarely on the relationship between humanitarian actors and the particular
settings in which they work.

This section very briefly reviews a couple of conclusions that such analysts have
drawn regarding the relationship between humanitarianism and power. It has no
pretence of completeness and merely aims to illustrate that the relationship between
humanitarianism and political power is even more complex than the previous
paragraphs, with their focus on international relations, were able to demonstrate.

A growing body of literature on humanitarian action focuses on the relationships
between humanitarians and beneficiaries in the field. It explores the reluctance of
humanitarians to assume that this is indeed an unequal relationship and that they
have power over individuals in extreme need. Several authors have stressed that
humanitarian actors are more comfortable discussing the power that other actors—
States, non-State armed groups, corporations—wield over them than their own
power vis-a-vis vulnerable populations. Yet the discrepancy in power is obviously
wide. Humanitarians retort that they base their action on selfless values and on the

ZKennedy (2005).
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stated goals of humanitarianism. However, as noted by Michael Barnett, ‘[a]ny
“-ism” that arrives with promises of progress must be closely watched for signs of
domination over those whose lives are supposed to be bettered’.®

Another, by now classical, analysis examining the relationship between human-
itarian actors, local populations and governments focuses on humanitarianism and
the particular problem of famine prevention, a core humanitarian concern over the
centuries. In Famine Crimes, Alex de Waal’s assertion (itself based on Amartya
Sen’s classic work on the causes of famine and famine prevention) is that famine is
best prevented through a political contract between the government and the popu-
lation. Such a political contract is a ‘result of a popular movement successfully
articulating a new right [not to have to suffer from famine]’.?” However, because it
weakens political accountability, humanitarian aid can counter the emergence of
such a contract between rulers and ruled. Famines become a technical, professional,
institutional issue rather than a political one, and thus the power of those suffering
from famine is eroded. De Waal’s conclusions are severe: ‘the intractability of
famine is the price that is paid for the ascendancy of humanitarianism’.*® According
to De Waal, the solution, echoing Ogata’s statement cited at the outset of this
chapter, is that ‘non-humanitarian means are needed to meet humanitarian goals’.>’

To summarise, a focus on international politics and power dynamics can easily
obfuscate the more national and local power dynamics involved in the delivery of
humanitarian aid. It is thus important to complement general theories with theories
more grounded in the various individual contexts.

6 Conclusion

This chapter set out to review how the relationship between humanitarianism and
power is discussed in international relations. Although humanitarianism has never
been a core concern of any of the three main schools of thought within this
discipline (and sometimes sits rather uncomfortably with the main assumptions of
each school—a discussion that is beyond the scope of this chapter), all three
manage to throw a different light on the aspects of the humanitarian system and
its workings. Does that mean that they are sufficient to elucidate humanitarian
action? Those devoting their careers to the study of humanitarian action would
mostly argue that they are not, as they fail to discuss, for instance, the complex
power relationship between those individuals and groups affected by disasters and
the humanitarian actors or how State—society relations are affected by humanitarian
aid. With their focus on the level of the international system, they clarify some
issues while obfuscating others.

ZSBarnett (2011), p. 13.
?Tde Waal (1997), p. 11.
21d., p. 5.

P Ibid.
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World Politics and Humanitarian Action:
Mutual Influences

Marie-Josée Domestici-Met

1 Introduction

Is there a relationship between world politics and humanitarian action, and if so,
what does it look like? Whereas humanitarian action is a tool for protection and
assistance, the term world politics relates to the behaviour of international political
actors in a global setting, encompassing human and economic as well as physical
and territorial aspects.

World politics is the academic discipline that analyses the actions of interna-
tional players. In this vein, the chapter explores the relationship between humanity,
impartiality, neutrality and independence—the fundamental principles of humani-
tarian action—and politics. Are they antinomic? Or could humanitarian action be a
way of alleviating the suffering that all too often results from geopolitical power
politics?

The NOHA curriculum has always accorded importance to the study of world
politics because geopolitical relations have to be well identified by the actors
responsible for implementing humanitarian projects and policies. This chapter
will analyse two trends: on the one hand, the phenomenon of world politics
permeating humanitarian action throughout almost the entire process of its appli-
cation and, on the other hand, the role of world politics as an important facet of
international relations.
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2  World Politics and Lawmaking

2.1 The Influence of World Politics on Humanitarian Norms

World politics has strongly shaped the genealogy of international humanitarian law
(IHL). After all, it was witnessing the horrors of the battle of Solferino, which
impelled a Geneva citizen to act. When he stood close to the battlefield in 1859,
Henry Dunant was following an important geopolitical event: the strife of the King
of Piémont against the Habsburg Empire in view of unifying all Italians (Dunant
1862). What was at stake was the possibility of an Italian nation State, in the
broader context of a common trend among European peoples, to rise up and call
for statehood. The presence of French Emperor Louis-Napoleon, Napoleon III
(whom Dunant had hoped to meet on the battlefield), was also tightly linked to
world politics. France had been struggling for centuries against the Roman
Germanic Empire and the Habsburg dynasty. Louis-Napoleon himself, as a young
man, had been strongly advocating and struggling for the concept of the nation
State. Would Napoleon IIT have taken part in the battle if the stakes had been lower?
And would Henry Dunant, eagerly looking for an occasion to meet him, have
otherwise witnessed the horrific slaughter that prompted him to begin advocating
for a treaty on armed conflict? The convergence of several geopolitical events thus
led to the birth of IHL or the law of armed conflict with the adoption of the First
Geneva Convention (GC) for the Amelioration of the Condition of the Wounded in
Armies in the Field in 1864.

An expansion of the beneficiaries of the initial Geneva law was induced by other
conflicts, geopolitical events as well. The famous naval battle of Tsushima, which
saw the first victory of a non-European State’s army (the Japanese) over a European
one (that of Russia), paved the way for the 1906 adoption of a new Convention: the
GC for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea. World War I shed light upon the condition of
detained soldiers from enemy troops, which paved the way for the 1929 Convention
relative to the Treatment of Prisoners of War, introducing the latter term. Two
European tragedies of the twentieth century, brought about by totalitarian ideolo-
gies—the Spanish civil war and the Shoah—Ied to significant developments in IHL:
the establishment of a minimum yardstick for the protection of persons taking no
active part in hostilities and the wounded and sick in non-international armed
conflict (NIAC), Common Article 3 GCs of 1949, and of civilians (GC IV of 1949).

The content of IHL is linked to international relations since the applicability of
its conventions and rules depends upon whether a conflict is classified as an
international armed conflict (IAC), fought between States, or NIAC, opposing
State and armed non-State actors. For example, in NIACs, Additional Protocol
(AP) II to the Geneva Conventions, which regulates the rules applicable in NIACs,
applies only if a rebel group holds territory, is able to conduct concerted hostilities
and ensures that IHL is respected (Article 2) within the territory under its control. If
the situation does not reach this level, only Common Article 3 GCs applies.
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2.2 The Example of Refugee Law

World politics has also heavily influenced the framework of refugee law. To be
accorded refugee status, a human being must, among others, find himself or herself
outside the territory of the country of which he or she holds the nationality.

The first international attempt of the twentieth century to establish protection
for refugees—the Nansen Passport—followed the Bolshevik revolution and the
outflow of the so-called “White” Russians, in comparison to the “Red” -or Bolshevik-
ones into Western Europe. The adoption of the 1951 Refugee Convention, which was
intended to address the European post-war situation, was linked to the establishment
of the communist system in Eastern European and Asian countries, followed by major
waves of exiled persons leaving the Communist bloc. In 1967, an Additional Protocol
enlarged the scope of the Refugee Convention, making it universally applicable.

The 1969 Organization of African Unity Convention Governing the Specific
Aspects of Refugee Problems in Africa (Addis Ababa Convention) was openly
designed to address several African specificities concerning refugee flows. Its
creation coincided with both the final phase of the decolonisation period,’ marked
by the apartheid policy of South Africa and other States,” and post-decolonisation
disturbances linked to secession attempts of several regions from newly indepen-
dent African States. As a result of such conflict, large numbers of people fled, often
on foot, in the simple hope of finding a place to survive in the neighbouring States
of White Africa. Having crossed the border and reached safety, they depended on
the non-refoulement rule—the primordial rule of refugee law—to avoid deportation
to their home States, remaining in their new homes. Hence, the Addis Ababa
Convention, going back to the 1951 Refugee Convention’s criteria for refugee
status, accords this status to every person who, owing to external aggression,
occupation, foreign domination or events seriously disturbing public order in his
country of origin or nationality, is compelled to leave his place of habitual
residence.’

3 World Politics and Humanitarian Needs

Humanitarian action is based upon the needs of vulnerable populations. One very
explicit expression of this conception of humanitarian action is included in the
Humanitarian Consensus reached by the European Union (EU) in 2007; a similar

"Decolonisation reached its peak in the 1950s and 1960s, with a large number of States gaining
independence.

2Southern Rhodesia, having self-proclaimed independence from the UK, with a system closely
resembling apartheid, as well as Angola and Mozambique, still Portuguese colonies at the time.
3Art. 1(2) Addis Ababa Convention.



34 M.-J. Domestici-Met

approach can be found in the Geneva Conventions and Protocols under Articles
23 GC 1V, 70 API and 18 APIL

A needs-based approach to humanitarian action offers a guarantee for impar-
tiality in the treatment of victims of armed conflict: impartial humanitarian actors
grant them protection in the sole consideration of their needs, irrespective of who
they are and which belligerent party they fought for. However, the history of
humanitarian action shows that elements of a geopolitical nature may influence
the assessment of victims’ needs, which a thorough knowledge of world politics
may further help analyse.

3.1 Geopolitical Games Induce Humanitarian Needs

The term ‘game’ echoes historical realities, such as the events during the nineteenth
century that have come to be known as the big game, denoting the struggle between
the British Indian Empire and the Russian Empire for influence and territory in
Central Asia and the Greater Middle East. Such geopolitical games inevitably result
in conflict, the alleviation of which requires needs-based humanitarian action, as
evidenced by the following examples.

Mitigating the impacts of conflict is the classical and most important domain of
humanitarian action. The law of armed conflict provides that, once hors de combat,
members of enemy forces are to be treated with humanity and without any adverse
discrimination. IHL, essentially originating from a geopolitical event, the Solférino
battle, offers the clearest example of what humanity in armed conflict means.

World politics also influences humanitarian needs in the context of natural
disasters. In the first row, purely geographic—and sometimes geologic—factors
are responsible causes of disasters. However, these factors may remain under
control if properly addressed by national authorities. The severity of damage and
the number of victims caused by disasters thus strongly depend on geopolitical
factors.

Where low levels of development persist, they may hinder the successful
management of disasters: common difficulties include a lack of civil protection
services, medical networks to receive victims and insufficient road networks
allowing access to victims. Attempts to mitigate disasters may also be hindered
by bad governance, be it governance subverted by corruption or mismanagement of
diversity, as reflected in the 2008 Myanmar case. The constitution of Myanmar,
formerly Burma, recognises seven ethnic national States,4 the inhabitants of which

4Kachin, Chin, Arakan, Shan, Kayan, Kayin, Mon. However, there is another minority within
these larger groups of minorities, whose unclear status derives from an issue of contested
boundaries: the Rohingyas. Originating from the western side of the Burmese border—today’s
Bangladesh, formerly part of the British Empire—they were first brought to Burma under British
rule. When Burma was granted independence, Rohingya on Burmese territory were separated from
their brethren in Bangladesh, then Eastern Pakistan, and became a Muslim minority within
Buddhist dominated Burma, mostly concentrated in the Arakan/Rakhine State.
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hold a status different from the ethnic Burmese majority. A 1962 military coup
brought to power an authoritarian regime, which promoted the Burmese way to
socialism. On 2 May 2008, Myanmar was struck by Hurricane Nargis. The disaster
badly affected national populations, but Myanmar’s authoritarian government was
reluctant to let external actors witness what was happening inside the country and
refused them access.

3.2 Understanding World Politics Helps Tackle
Humanitarian Needs

Studying world politics helps foresee crises since it identifies fault lines, which are
often underlying factors of conflict. Given fault lines can be reinforced by others,
which we will name potentialising factors; the actual outburst of conflict is usually
sparked by a triggering factor. Geopolitical awareness contributes to keeping track
of these factors and events in order to provide efficient responses.

3.2.1 Conflict Triggers: Lack of National Sentiment

States without any national sentiment are extremely vulnerable to political infight-
ing and eventually even disintegration.

The history of the Balkans, which is essentially a history of fault lines, serves as
an apt example. Different populations arrived in the Balkan region in several waves.
Slavic tribes first settled in the area after the division of the Roman Empire; from
the beginning, their conversion to Christianity was impacted by the differences
between Western and Eastern rites within the Christianity belief.

Since the Great Schism of 1054, Slavs belonged to either one of two Confes-
sions: the Roman Catholic or the Orthodox Church. Different Kingdoms were
created, either Catholic—Carantania (future Slovenia), Croatia and Bosnia, or
Orthodox dominated—Serbia and Bulgaria.

In the wake of the Ottoman Empire’s victory over the Serbs at the Kosovo Polje
battle of 1389, a second fault line developed: Croats and Slovenes became subjects
of the Habsburg Emperor; Serbs, together with Bulgarians, Albanians and with the
population of Bosnia were ruled by the Ottoman Sultan.

During the twentieth century, in the wake of World War I, the Yugoslav State
was created, first as a Kingdom, then a Socialist Republic, consisting of areas that
had been part of the former Habsburg and Ottoman Empires. Yugoslavia was
reformed after World War I, at the end of a terrible struggle of resistance against
Nazi Germany, which had prompted infighting between two different move-
ments—communists and royalists. Existing fault lines were thus carried over into
the new nation State.
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During the 1980s, the last years of socialism in Yugoslavia, the State was made
up of six federated republics, each of them encompassing several different popu-
lation groups. The ethnic and religious heterogeneity was supposed to have been
transcended by a common socialist ideology, promulgated by Josip Broz Tito, who
had ruled Yugoslavia since the end of World War II. However, after Tito’s death in
1980, and with the demise of the socialist world, the ideological cement in Yugo-
slavia receded in the face of nationalist ideologies. Slobodan Milosevic highlighted
the Serb heritage with a huge celebration of the Kosovo Polje battle, on its 600th
anniversary, in 1989. With Croats reaffirming the Croatian national tradition and
political leaders in Bosnia propagating the belonging of Muslim Bosniaks to the
Umma,” Yugoslavia fell apart. Yet each of the six Republics was to a certain—and
varying—degree home to a mixed population. Tragically, the breakup of Yugosla-
via was to be characterised by ethnic cleansing, the rationale of which is to compel
minority groups to leave a given territory, turning it into an ethnically pure area,
i.e. homogeneous in its population.

In Bosnia-Herzegovina, the claim of Serbian and Croat populations for inde-
pendence from the Sarajevan Muslim-led government, together with attempts to
unite Bosnian Serbs with Serbia and Bosnian Croats with Croatia, resulted in severe
campaigns of ethnic cleansing. Different means were used: spreading fear among
minority groups or threatening, raping or killing members of such groups in their
strongholds. This ethnic component of the crisis, crossed with several purely
geographic features of the country,® and the high level of armament, gave way to
one of the most devastating conflicts of the last decades. In Kosovo, once the cradle
of the Serb Kingdom, the Ottoman presence, ensuing revolts and repression had led,
over centuries, to a replacement of Serbs with an overwhelming majority of ethnic
Albanians. Such was the situation when Milosevic began to suppress Kosovo’s
autonomy.

3.2.2 Conflict Triggers: Regional Turbulences and Other External
Factors

World politics also offers examples of events reinforcing underlying factors of
crises, such as conflict in a neighbouring country with the same ethnic groups, often
inducing a flux of refugees or an economic crisis resulting in reduced livelihoods.

The case of Lebanon demonstrates how events in the neighbourhood may
increase the severity of underlying crisis factors. A major feature of the Lebanese
political system is its recognition of different religious confessions as distinct

5 Alija Izetbegovic was the President of Bosnia-Herzegovina during the wars of independence that
led to Yugoslavia’s end as a unified State. In the 1980s, he had promised to make Bosnia an Islamic
Republic.

SA large number of valleys, and the location of the biggest cities in valleys alongside the rivers,
enabled Bosnian Serb troops to surround Sarajevo, the Bosnian capital and Gorazde and expose
them to heavy shelling from the slopes of these valleys.
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elements of the population, a remnant of the system established by the Ottoman
Empire: non-Muslim monotheists were allowed to practise their religion, subject to
payment of specific taxes. Births, marriages and deaths were registered only within
religious communities. Later, in the Lebanese national covenant of 1943, political
functions were distributed according to religious affiliation. The President was to be
a Maronite Christian, the Prime Minister a Sunni Muslim and the Speaker of the
Chamber of Deputies a Shia Muslim. Seats in Parliament were distributed pursuant
to a ratio that was also extended to other public offices. The 1932 census was used
to establish these ratios. With the creation of Israel in 1948 and the 1967 Six—Day
War, influxes of Muslim Palestinian refugees put an end to the religious balance.
Conflict erupted in 1975, leading to full-scale civil war and only ended in 1989 with
the Taef agreement, which increased the ratio of Muslims in Parliament. Today,
with the imbalance between the number of Lebanese citizens and refugees due to
the large number of the latter from war-torn Syria, there is a danger of renewed
conflict.

Another example for underlying crisis factors reinforced by external factors, in
this case impoverishment and climate change, is Darfur. In this western part of
Sudan, no underlying religious factor to precipitate crisis existed—all inhabitants of
the region were Muslim. However, economic and social fault lines developed,
pitting nomadic pastoralists against sedentary farmers. This is certainly a universal
factor of conflict; however, it may remain an underlying issue, as long as the
respective system, in which the fault line is present, functions on the basis of
trade and peaceful coexistence between the groups. In Darfur, an increase in
droughts and ensuing desertification reinforced this crisis factor, possibly for the
worst. The pressure mounted and finally became unbearable, with another trigger-
ing factor amplifying the danger: Sudan’s North—South divide. The triggering
factor for the outbreak of violent conflict in Darfur was a peace agreement between
the Sudanese regime and the SPLM/SPLA’ dating back to 2002. The Khartoum
government, located in the North, utilised demobilised Darfuri horsemen originat-
ing from Northern Darfur, which became known as Janjaweed, to return to Darfur
to carry out its repressive policy in the South. These semi-nomadic tribes terrorised
and murdered scores of sub-Saharan Southern Darfuri peasants.

3.2.3 Conflict Triggers: Absence of Democratic Structures
Another type of event that is well known for triggering open crises is democratic or

supposedly democratic elections in democratically unstable States. Instead of
representing the will of the people, such elections often only serve to highlight

"The SPL with its armed branch, the SPLA, was the main movement representing the South
Sudanese. It struggled for years to put an end to the domination of the Khartum government. This
decade-long conflict raged independently of the situation in Darfur, except for the utilisation of
Northern Darfuri semi Nomads by the central government.
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and crystallise the respective strength of different population groups. Whenever
elections occur in a context of ethnic divide with mono-ethnic or quasi mono-ethnic
political parties, the eventual outcome of an election may often be clear before the
results are even announced, from simply analysing the demographic balance.
Irrespective of the demographic context, where the democratic tradition of a State
is a short one, the defeated party or politician is likely either to invoke cheating and
refuse to accept the result o—even worse—to proclaim him-, her- or itself elected.
Examples of such cases are extremely numerous on the African continent, but they
also frequently occur in other regions.

A striking example of a contested election as a kick-starting factor of crisis is
Kenya. The country had long been one of the most stable ones in Eastern Africa,
and its diversity of population did not seem to be a crisis factor. The Kikuyu tribe,
which had waged a liberation war against the British, had given the country many
Presidents. However, in late 2007, a crisis burst out when a Kikuyu President—
Mwai Kibaki—tried to extend his mandate for another term, his main challenger,
Raila Odinga, being a member of the Luo ethnic group. The results were contested.
Finally, the political contestation gave way to ethnic violence, when adherents of
the two candidates began turning on each other along ethnic lines.

The 2010 Ivory Coast electoral crisis was different. A lack of national sentiment®
had for decades been masked by a charismatic leader, Felix Houpho&t-Boigny, and
solid economic development following independence in 1960. However,
Houphoé€t’s death brought to light tensions similarly existing in other parts of
Western Africa: between a northern Muslim area and a southern Christian one. In
the Ivory Coast, these tensions had already manifested themselves violently for a
decade before the 2010 election. When, after years of postponing, the elections
finally took place, incumbent President Laurent Gbagbo entered the final stages of
his political career. Refusing to accept defeat to opposition candidate Alassane
Ouattara, a Muslim northerner, the situation worsened and violence erupted, which
led to a French military intervention. Laurent Gbagbo was later transferred to The
Hague to stand trial before the International Criminal Court (ICC).

Closely monitoring developments in world politics is currently gaining more and
more importance in the field of humanitarian action. Humanitarian agencies today
dedicate specific units to such activities, the role of which is not only to predict
potential crises but also to immediately take notice of any surge of violence in
ongoing crises. The continuously turbulent situation in the eastern part of the
Democratic Republic of Congo (DRC) is a fitting example of a protracted crisis.
Whenever new armed groups appear in this region, a sustained geopolitical watch
allows for a timely and fitting humanitarian response.

8The Ivory Coast, a former French colony, was one of the most successful post-colonial States in
Africa, under the Presidency of Felix Houphoét-Boigny. After his death, no successor was able to
muster the same charisma or to hold the State together the way he did; Konan Bédié even made use
of the concept of ‘ivoirité’, which could have been used in order to overcome the divides between
the Muslim North and the Christian South. Instead, it was used to disenfranchise the northern
population.
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3.3 World Politics Influences Awareness of Humanitarian
Crises

World politics may influence the evaluation of humanitarian needs. Among a
wealth of dire situations, only some are considered emergency priorities, whereas
others remain ignored by donors.

Priority is often accorded for geographic reasons, as illustrated, once again, by
the end of Yugoslavia. Situated between Austria and Greece, Yugoslavia was a
potential future Member State of the European Union at the time some of its
federate Republics began proclaiming their independence. Proximity to Europe
was one of the main factors leading to robust crisis management from external
actors. The United Nations also saw stability in Europe as of utmost importance and
dedicated substantial manpower to dealing with Yugoslavia.

Similarly, geopolitically important States, such as Kenya—a rear basis for
humanitarian operations in Eastern Africa—usually receive support much faster
than strategically less important States would in times of crisis. The same applies to
emergencies that strike global tourist destinations, as was the case with Thailand
during the 2004 Indian Ocean Tsunami. Lastly, disasters occurring in developed
States, where images of disasters are rare and thus unusual, will be perceived as
more severe than similar disasters might in a less developed country, where the lack
of human security is permanent.

In the same vein, certain peoples in need seem to be forgotten or overlooked. For
example, when Iraqi Kurds in 1991 fled Saddam Hussein’s persecutions and were
saved by the intervention of American troops, nobody took notice of the Assyrian
and Chaldean Christians who were in a similar situation in the vicinity. Even worse,
some people seem to be considered as morally deprived of their right to protection.
Such was the atmosphere concerning the Rwandese Hutus in the Goma, Bukavu
and Uvira camps in the eastern DRC, when these camps were attacked in 1996 by
the Rwandan government, since they were arbitrarily deemed to harbour only
perpetrators of the 1994 Rwandan genocide. Similarly, when Muammar Gaddafi
was brutally killed in 2013, few denounced the fact he had been denied his right to a
fair trial.

The European Union Humanitarian and Civil Protection Office (ECHO) pledges
to devote itself to the response to crises that make headlines, as well as to forgotten
crises by setting up specific indicators.

4 World Politics and Humanitarian Responses

At first glance, the humanitarian response to crises is independent of world politics.
At least, that is the way it should be. However, exceptions abound. Thus, in the last
third of the twentieth century, new types of conflicts not only triggered rescue
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missions on a new scale but also led to the development of a new approach to
humanitarian action.

When programming humanitarian action, the exact beneficiaries of aid must be
determined, and world politics sometimes comes to play a role in this process.

4.1 World Politics and Beneficiaries of Humanitarian Action

In 1859, the day following the battle of Solferino, Henry Dunant experienced first
hand the selective treatment applied to potential beneficiaries of humanitarian
action, when he witnessed severely wounded soldiers being transferred to a hospital
(Dunant 1862). The countrywomen present opposed selecting wounded soldiers on
the sole basis of their needs and the degree of their wounds. They argued that it
made no sense to medically treat the German enemies—i.e., the Austrian empire’s
soldiers. Medical facilities were to be used only by ltalians and their allies.

Today, with a growing number of civilians entitled to aid as victims of conflict,
helping members of one specific group may be considered a hostile activity by other
groups, specifically within ethnic conflicts that induce one belligerent to consider
the very population that the opposing party belongs to as the enemy.

Such was the case during the Biafra conflict in the late 1960s. Following
Nigeria’s independence, the Igbos, inhabitants of Southeastern Nigeria, were pro-
viding the newly independent State with a good number of civil servants.” How-
ever, the Muslim Haussas did not accept non-Muslim rule over Nigeria. This
triggered an anti-Igbo pogrom campaign in the North, a Haussa stronghold. The
Igbos fled the northern States, mainly heading towards their birthplaces in the
southeast, which they proclaimed as an independent State under the name of Biafra.
The Nigerian government decided to put down the secession. During the ensuing
conflict, the Nigerian army also lashed out against civilians, as well as against
humanitarian workers and medical facilities, as if helping sick and wounded Igbos
to survive were akin to engaging in warfare against the Nigerian State. The
government assumed that humanitarian actors had chosen to take sides, and
attacking them was therefore not off-limits anymore.

4.2 The Influence of World Politics on Protection
4.2.1 World Politics Shapes Assistance and Protection Needs

The means of humanitarian action vary, depending on emergencies and needs. For
example, the United Nations High Commissioner for Refugees (UNHCR) was

°This was in large part due to their superior knowledge of English, whereas the Northern Haussas
had for the most part only attended coranic schools.
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created with a protective mandate, which it was supposed to implement through
advocacy work with States. The latter remained free in their determination of
people as refugees.

However, in 1971, with the secession of East Pakistan, today Bangladesh,
UNHCR for the first time faced the challenge of directly providing assistance to
refugees.' The organisation subsequently carried out assistance activities towards
Vietnamese and Cambodian refugees who had fled their countries after the estab-
lishment of communist governments in both States in 1975 and whose plight
peaked with the Boat People crisis in 1979 and 1980.'' At the same time,
UNHCR also had to deal with the Afghan refugee crisis, with five million
Afghans—one-third of the country’s entire population—displaced outside the
country.12

It was not only events such as these that prompted UNHCR to expand its scope
of activity, the development of numerous and large refugee camps also brought a
new geopolitical element to the forefront. The camps established at borders were
often used as sanctuaries by armed groups. For example, white and pink Cambo-
dian camps in Thailand were used by opposition forces for their combat against the
Khmer Rouge regime of Pol Pot in Cambodia. This, in turn, created a risk for camps
and refugees since they functioned not exactly as they were supposed to, namely as
civilian premises.

In Bosnia-Herzegovina, humanitarian action had to adapt to specific features of
the Yugoslav wars to be effective. The geographic distribution of populations
shaped the type of attacks they were subjected to, which in turn shaped humanitar-
ian responses to the violence. In many places, urban Bosniak'® Muslims were
surrounded and besieged by Serb fighters from rural areas firing at them from
surrounding hills, with guns and sometimes tanks. Ethnic cleansing directly
targeted civilians, who were forcibly displaced and sometimes even killed. Human-
itarian assistance for besieged cities was often blocked by militia-held checkpoints.
The response that humanitarian actors developed was to proclaim certain places
safe areas or safe havens, where civilians were to be protected by peacekeeping
forces.

'®UN General Assembly Resolution 2790 (XXVI), 6 December 1971 states: ‘considering that the
international community, [...] has seldom been confronted with a refugee problem of such
enormous dimensions as that of the refugees from East Pakistan in India; Endorses the designation
by the Secretary-General of the United Nations High Commissioner for Refugees to be the focal
point for the co-ordination of assistance to East Pakistan refugees in India, from and through the
United Nations system’.

"t is estimated that between 1975 and 2000, three million people fled from Cambodia and
Vietnam.

’During this crisis, approximately three million Afghans fled to Pakistan and two million to Iran.

'3<Bosniak’ is a term used for Bosnian Muslims. ‘Bosnian’ is used to refer to any Bosnian.
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4.2.2 Safe Havens

IHL as well as refugee law provide for the protection of a range of beneficiaries:
civilians, wounded soldiers, prisoners of war and those entitled to refugee status.
However, belligerents do not always accord them this protection. Gathering these
people in specific secure places may provide them safety. This concept of safe
havens or security zones for civilians is enshrined in Articles 14 and 15 GCIV; GC
III provides for immunity of prisoner-of-war camps.

However, the Bosnian war has shown that implementation of these novel
concepts was flawed. On 19 March 1993, French General Morillon, commander
of the second United Nations Protection Force (UNPROFOR), promised the
besieged population of Srebrenica that he would not abandon the town and its
inhabitants. A new concept was born: the UN could declare besieged cities security
zones to safeguard their populations. In Bosnia, the six selected cities/security
zones were also of strategic importance for the belligerents.'* Most of them—
especially Srebrenica—were host to the Bosnian and Herzegovinian Army, which
reinforced their strategic value. For these reasons, the United Nations Security
Council (UNSC) resolution according these places safe area status was not suffi-
cient to guarantee any effective protection.

In Srebrenica, the robust mandate set up by UNSC Resolution 836 of 6 June
1993 did not translate to decisive action by the international community. The Dutch
blue helmets were outnumbered by Bosnian Serb forces besieging the city, the
safety zone was not precisely delimited and Bosniak forces left the city despite the
increasing danger of Bosnian Serb forces approaching.

GA Resolution 45/100 (1990) created a second new concept under the label
‘humanitarian corridors’. However, such corridors cannot be created without a
certain amount of goodwill on the side of the belligerent parties.'> As such, by
the second half of the 1990s, the safe areas created for physical humanitarian
protection had been disqualified.

The events, which occurred in late 1996 in eastern Zaire (today’s Democratic
Republic of Congo), were no less dramatic than those in Yugoslavia since they saw
incursions of armed forces onto the grounds of refugee camps. By late June and
early July, some ethnic Tutsi Rwandese citizens had been protected in southwest
Rwanda by a military multinational operation'® and then settled in Goma, a
Congolese city close to the Rwandan border. Ethnic Tutsi represented the bulk of

14Sarajevoe, as the capital, was of particular importance. In the Drina Valley, the cities of Zepa,
Gorazde and Srebrenica were highly contested due to the historic importance given to this valley
by the Bosnian Serb population and militia. Tuzla and Bihac were Muslim strongholds surrounded
by Serb strongholds which reinforced their value as stake in the war.

SThis approach, often put forward as a possible alleviation measure for the human suffering in
Syria, is not favoured by most humanitarian actors. See for example IRIN, Why humanitarians
wary of ‘humanitarian corridors’, 19 March 2012.

'The latter was overwhelmingly French. ‘Operation Turquoise’, the mission to protect the
refugees who fled to eastern Congo, had been mandated by the UNSC.
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victims of the genocide that Hutu extremists carried out in the spring of 1994.
However, the Rwandan Patriotic Front, which finally overthrew the extremists, was
largely made up of Tutsis. In mid-August 1994, some two million Rwandans fled to
eastern Congo/Zaire, where they settled in camps. The new Rwandan Tutsi author-
ities claimed that the camps harboured the perpetrators of the genocide. The camps
also came under attack from Zairian Tutsis supported by Rwandan forces, without
receiving any support from the international community. Thus, Hutu refugees in
Goma, Bukavu and Uvira were attacked, wounded and even killed and compelled to
flee into the surrounding jungle.

5 Humanitarian Action as a Facet of World Politics

5.1 Humanitarian Action as a Substitute for Political
Measures

Humanitarian action in conflict can be a means to demonstrate solidarity with and
even support for a particular party to a conflict.

An interesting example relates to humanitarian action as a substitute for State
recognition, during the Biafra conflict in 1960s Nigeria. France—then led by
Charles de Gaulle—would have preferred recognising the Igbo State of Biafra, in
the name of the right to self-determination of peoples, but de Gaulle knew that it
would have been politically dangerous. Thus, for the first time in its history, France
sent its National Society of the Red Cross abroad and seconded staff to the ICRC.
The French aid workers thus acted as a humanitarian substitute for the political
support that the French withheld from the Biafra rebels.

Humanitarian support is often offered by diaspora groups to co-nationals resid-
ing in their country of origin. The aid efforts of the Haitian diaspora in the wake of
the earthquake that struck the country in 2010 are a good example of an important,
though not overly coordinated, humanitarian diaspora effort. Diasporas are vigilant
towards the situation of co-nationals in their countries of origin, especially where
minority issues are at stake. This was also the case for the Armenian diaspora
during the time Armenia was a Federated Republic of the Union of Soviet Socialist
Republics (USSR). When an earthquake struck Armenia in 1988, it was the
diaspora’s perception that the USSR would refuse any external aid to Armenians.'’
However, this assumption proved to be untrue, and the international community’s
surprise was so enormous that Moscow’s acceptance was attributed to UN General
Assembly (UNGA) Resolution 43/131, which had just been passed.'®

"7Compare concerts organised in the name of the diaspora by Charles Aznavour: ‘Arménie, tu
vivras’.
"8Compare with Sect. 6.1 below.
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There are numerous examples of disaster-stricken minorities, whose govern-
ments are reluctant to welcome humanitarian action, sometimes for reasons such as
ethnic cleansing, if not genocide, perpetrated or tolerated by the regimes in power.
In such extreme cases, refusing humanitarian assistance is a cynical way of dealing
with minorities. However, such circumstances can also be an opportunity for the
international community to boost support for vulnerable minorities.

5.2 Humanitarian Action as a Provisional Measure

Political actors occasionally use humanitarian action as a substitute for political
decisions during crisis management.

The UNSC is entrusted with keeping the peace and ensuring collective security.
To this end, Chapter VII of the UN Charter enables the UNSC to adopt coercive
measures, including the use of force (Article 42), or measures not involving armed
force (Article 41) and also provisional measures (Article 40). During the Cold War,
it was usually not possible to invoke Chapter VII due to frequent blockades of the
Council. However, since the end of the Cold War, the Security Council has
achieved several breakthroughs regarding humanitarian action. It progressively
began to focus more on human than on collective security. Although the Security
Council has often failed to bring an end to crises, it has successively begun ordering
States to take measures in favour of vulnerable populations.

In Bosnia-Herzegovina, decisive humanitarian action helped 2.7 million people
to survive. The particular way that humanitarian aid was delivered played a
dramatically important role in the survival of besieged Bosnian cities. European
States dedicated two-thirds of their total amount of humanitarian assistance to the
former Yugoslavia. The six security zones created in the most besieged cities by the
UN Security Council drew their relative efficiency from, both, European funding
for a large amount of assistance—Iled in the field by the UNHCR but implemented
by European NGOs—and the military protection of populations delivered by
European soldiers of the United Nations Protection Force (UNPROFOR) mission. 19
The logistically most difficult action and strong point of the security zone campaign
was the Sarajevo airlift—the longest in history—which kept a city with several
hundreds of thousands of inhabitants alive for 46 months.

Nevertheless, offering humanitarian assistance instead of armed protective
action was criticised. The Bosnian—Bosniak-led—government, together with the
US and the Organisation of Islamic Cooperation, organised a campaign against
creating well fed dead.

1t was created in February 1992 to supervise the cease-fire in Croatia and, then, reinforced for
Bosnia-Herzegovina in August September 1993. All battalions were seconded by European
countries, namely France, Germany, Italy, the Netherlands, Spain and the UK, and American
troops guarded the strategic bridge of Bosanski Brod.
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Is this criticism justified? One must keep in mind that humanitarian action does
not aim at resolving crises, which is essentially the task of political actors and
stakeholders involved. The role of humanitarians is nevertheless crucial: ensuring
people’s survival. It should be assessed accordingly. In Yugoslavia, due to the
combination of the armed protection of humanitarian assistance convoys, the four
security zones that remained untouched, the robust mandate of UNPROFOR %°
and the presence of NATO,?' both humanitarian assistance and physical protection
were to a large degree successful. They assured that, in the theatre of the worst
outbreak of armed conflict on European soil since World War II, neither famine nor
epidemics occurred and ensured most victims affected by the conflict survived.

5.3 Humanitarian Action Supporting Special Status
Jfor Conflict Areas

In 1991, Operation Provide Comfort established that, for 3 months, no Iraqi public
authority was accepted on the soil of Iraqi Kurdistan. The Peshmerga—the armed
wing of the Kurdish political parties—enjoyed full freedom of movement. Public
sanitary services were provided by the foreign armies, as well as civil engineers—
causing the government in Bagdad to disappear from the landscape. Saddam
Hussein’s armed forces were never again in a position to seriously threaten the
Iraqi Kurds. Today, some 25 years later, the Iraqi Kurds carry a part of the hopes of
other local populations and interact with the newly formed Iraqi army in the battle
against the Islamic State (IS). Without Operation Provide Comfort, the political
situation in Iraq would have developed in a very different direction.

In Kosovo, the international community’s humanitarian responses eventually led
to Kosovo’s declaration of independence. The air strike campaign launched by
NATO on the—weak—Ilegal basis of UNSC Resolution 1199** ended on 9 June
1999 with the Kumanovo Agreement. Soon after, the UNSC established the United
Nations Mission to Kosovo (UNMIK), an integrated mission, devoted to providing
humanitarian assistance, especially to enable the return of displaced people to
Kosovo,” as well as to temporarily administer its territory and support its justice

29UNPROFOR I was not the inactive force that some observers made it out to be; it was active for
example in Gorazde to resist an attack against the Security zone, in cooperation with the NATO air
strikes.

2INATO imposed a no-fly zone over the conflict area, issued an ultimatum to the Serb militias in
Sarajevo (1994) to hand over their weapons, and, finally, enforced the end of the Sarajevo siege
(1995).

22 Adopted in September 1998, the resolution welcomed a cease fire between the Serb army and the
Kosovar Liberation army, creating a monitoring mechanism (the OSCE-led Kosovo Verification
Mission), allowing for stronger measures to be taken. Yet, this resolution could not prevent the
slaughter that was to take place and eventually gave rise to a NATO intervention.

23Nearly one million ethnic Albanians from Kosovo had fled to Albania and Macedonia at the
beginning of the NATO air strikes.
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system. After a government for Kosovo had been established, a power sharing
agreement split authority over the country’s affairs between international and local
officials. During the mid-2000s, the EU developed a new legal framework,”* which
culminated in the creation of the European Union Rule of Law Mission in Kosovo
(EULEX), tasked with offering guidance to Kosovo’s authorities. This was done in
spite of the wording of UNSC Resolution 1244, which had called for autonomy for
Kosovo. The way towards a declaration of independence was open, and Kosovo’s
parliament made use of this occasion on 17 February 2008.

5.4 Humanitarian Action as a Complement to Stabilisation
Policies

The concept of stabilisation was first used in Bosnia-Herzegovina. After the wars of
the 1990s in Bosnia were ended by the Dayton Peace Accords, the international
community faced the task of implementing the agreement. This encompassed, first,
ending the sieges around the security zones that were still ongoing, especially in the
hills around Sarajevo; second, organising the return of all displaced people; and,
third, setting up two political entities—Republika Srpska, as an autonomous Serb
region within Bosnia, as well as a Croat-Muslim Federation. After severe cam-
paigns of ethnic cleansing, and ongoing tensions between different ethnic and
religious communities in many places, it was decided to militarily monitor all
steps necessary to implement the agreement. Hence, the Implementation Force
(IFOR), led by NATO, was created in November 1995 and carried out its tasks
for one year. In December 1996, a follow-up group, the Stabilisation Force (SFOR),
came into existence.

The stabilisation approach applies both to military forces overseeing order in the
region as well as to UN integrated missions> and was used in other countries too.
The first integrated missions were established in 1999 for Kosovo and East Timor.
Integrated missions also include humanitarian action departments.”® The work of
these departments and of humanitarian action more broadly contributes to the daily
survival of people who may no longer live in fear of persecution but who have to

>#Kai Eid Report (2005), followed by Ahtisaari Proposal (2007).

ZExamples of such missions include the United Nations Stabilisation Mission in Haiti
(MINUSTAH), Mission de I’Organisation des Nations Unies pour la Stabilisation en RD Congo
(MONUSCO) and the United Nations Multidimensional Integrated Stabilisation Mission in the
Central African Republic (MINUSCA).

25These constructs have been disputed in the humanitarian community. Humanitarian workers
have been mostly hostile to integrated missions, fearing for their independence. When humani-
tarian action becomes part of an inherently political mission, it may become more difficult for
humanitarians to be accepted on the ground. Consider the example of Bosnia Herzegovina: even
though the creation of Republika Srpska was meant to provide Bosnian Serbs with an autonomous
region within Bosnia, Serbs remained hostile towards the UN and the international community.
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rebuild their lives, often from scratch. Without access to food, medical facilities and
economic security for livelihoods, these vulnerable populations still depend upon
assistance.

Protection remains relevant as well since, even in the aftermath of conflict,
adverse groups may punctually strike at (parts of) the population or external actors
present in the country. This is especially the case where members of a population
group that have been in a minority position earlier return to a territory that they have
been ethnically cleansed from before. Since hostile acts are likely to occur in these
and comparable cases and given that IHL is no longer applicable in this constella-
tion,”” a vigilant monitoring of human rights with a protection component is
necessary.

5.5 Humanitarian Action as a Tool Against Ethnic Cleansing

During the infamous Ethiopian famine between 1983 and 1985, the Ethiopian
government, through mismanagement of assistance, was able to accelerate the
forced displacement of peasants. Conversely, in Bosnia, humanitarian assistance
helped put a halt to ethnic cleansing. From September 1992 onwards, the course of
the Bosnian war changed: the front line mostly remained in place between areas
dominated by the respective belligerents, and no major forced displacement
occurred. Most of the besieged people in the security zones were saved, except
for one major and dreadful exception: the fall of Srebrenica and the ensuing
slaughter of thousands of men and boys. This tragedy was caused by very specific
failures regarding the concept®® and working mechanism?®’ of the security zone.
Hence, despite these horrific events, one may conclude that, during the conflict,
humanitarian action was used not only to alleviate suffering but also as a crisis
management tool, with positive results, for example in combating forced migration.
The events following the 1995 Dayton peace agreement confirm and complement
this first assessment. The new State of Bosnia-Herzegovina was built on the idea of
ethnic reconciliation. Yet, at the same time, the international community by way of
using humanitarian action measures set to reverse the impacts of ethnic cleansing.
In each of the areas concerned, ECHO funding for reconstruction purposes primar-
ily aimed at enabling displaced ethnic or religious minorities to return to their

?’HL remains applicable in post-conflict situations involving occupation and the continuous
holding of prisoners of war.

2Security zones, according to IHL (Arts. 14 and 15 GC IV), should be established in areas without
any stake in the conflict. However, the Bosniak army used Srebrenica as a rear basis for its troops.
The Bosniak retreat from the city must have seemed to the Bosnian Serb militias to be a welcome
opportunity to go on the attack.

2The safety zone of Srebrenica was created without precisely defining its topographic specificities
and geographic extension, which made it impossible to identify the zone’s exact borders to
determine where infringement by troops outside the zone began.
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former territories, instead of only grouping people of the same ethnicity or religion
together. Thus, humanitarian action became part of post-conflict management.

The above-envisaged five functions that humanitarian action is likely to have in
crisis management raise questions: how and up to what point can humanitarian
action and assistance to vulnerable populations be a substitute for political action,
such as recognising a given State’s independence, and why should humanitarian
measures be integrated into the process of rebuilding peace and reconstructing a
nation?

The answers to these questions relate to the type of security that the UNSC aims
to achieve: human security within States, rather than interstate collective security,
characterised by the mere absence of interstate conflicts. Humanitarian action is
thus a benchmark for the changing international community that emerged from the
Cold War and is steadily being further constructed. Humanism has become the new
UN ideology, and humanitarian concerns have become central to peacekeeping, as
a major facet of soft power. One may even be tempted to claim that the place
humanitarian action is accorded in any given society today is a mirror of its
ideology.

6 Humanitarian Action as a Mirror of the International
Community?

Even though keeping within its mandate and mission—the protection of vulnerable
populations—the humanitarian measures deployed in Bosnia-Herzegovina went in
fact beyond this goal and had a political impact as well. Humanitarian action is thus
likely to have a second, underlying objective, more linked to jus contra bellum, the
law regulating under what circumstances armed force may be used, than to jus in
bello, the law of armed conflict. Could this be due to a specific contemporary
approach of the international community? This conclusion seems obvious looking
at the diachronic dimension of humanitarian action: in each era of international
relations, the features of humanitarian action were different. The same holds true
for the synchronic dimension: approaches to humanitarian action are not the same
in all areas of the world.

6.1 Era-Specific Features of Humanitarian Action

During the times of chivalry in the Middle Ages, Europe developed a particular
humanitarian culture, consisting of concepts such as truces, immunities and assis-
tance to vulnerable people.

Peoples in other regions of the world had also developed similar approaches, all
of which make up the first, pre-modern, era of humanitarianism.
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The second era of humanitarianism was the so-called Dunantian one, during
which humanitarian activities were for the first time carried out independently of
religious consigns. Soon after, the humanitarian imperative was enshrined in the
secular First Geneva Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field of 1864. However, at this time, the very idea of
secularism continued to be an affront to some States.>® As we shall see, this led to a
certain degree of regionalism in humanitarian matters.

The Dunantian era is marked by the creation of the International Committee of
the Red Cross (ICRC), a neutral and impartial intermediary, implementing protec-
tion measures through discrete interventions with the belligerents expected to
comply with IHL. It is true that, after World War II, the strong weight of ideologies
challenged the idea of neutrality on many occasions. During the war, criticism was
raised against the ICRC’s principle of confidentiality, an operational facet of
neutrality, which many equated with a lack of action against the Third Reich’s
atrocities. The same criticism was put forward against the ICRC after the Biafran
conflict of Nigeria. In a now famous press conference held in Paris in 1970, Bernard
Kouchner, at the time employed by the French Red Cross, who had been sent to the
ICRC mission in Biafra, described his harrowing experiences of the conflict. He had
witnessed the shelling of field hospitals and the bombing of airstrips both on the
territories of Biafra and neighbouring Cameroon (which invoked neutrality in order
not to have to guarantee safe passage for aid workers and refugees). Bernard
Kouchner and some of his colleagues invoked the Hippocratic Oath, usually
taken by physicians, which prohibits absenting from helping victims, no matter
who they are. Kouchner thus equated the ICRC’s traditionally cautious approach
towards stakeholders with cowardice towards the victims of armed conflict.

The third era of humanitarianism came about as a response to such criticism. It
was marked not only by the creation of Médecins Sans Frontiéres/Doctors Without
Borders (MSF), as well as the birth and growth of many other NGOs, but also by a
relative setback of humanitarian protection efforts. Assistance in kind was no
longer a minor aspect of IHL but had become a facet of international relations
per se, the most visible aspect of humanitarianism.

This development was prompted by the massive displacement of people in a
number of crisis areas. It was also a product of evolving relations between the
Eastern and Western blocks and of the developing civil society in Western countries
after the 1968 student movements. During the last years of the Cold War, the
Soviet—Afghan Conflict (1979-1989) marked a turning point in the history of
humanitarian action. During the ensuing refugee crisis, the presence of Afghan
warriors in Pakistani refugee camps and unrestricted freedom of movement in
Pakistan’s so-called tribal areas bordering Afghanistan, allowed humanitarian

30Such discontent is exemplified by the origin of the Red Crescent Society. In the late nineteenth
century, when the Bosnian Serbs—at the time making up the majority of Bosnia’s population—
and the Bulgarians rose against the Ottoman Empire, the ICRC asked the Ottomans to allow them
to establish a National Society for rescuing the sick and wounded. The Ottoman Empire refused to
host an official Red Cross society, creating a Red Crescent Society instead.
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workers to enter Afghanistan without visas issued by the pro-Soviet government in
Kabul. They instead relied on the help of the armed groups battling Russia’s Red
Army. These mujjahiddin, celebrated as freedom fighters by the free world and
supported by the US with Stinger missiles, helped bring the French Doctors across
the border from Pakistan to Afghanistan and expected from them humanitarian
support for their own troops. Once again, world politics shaped the way humani-
tarian action was exercised.

The NGOs’ conduct in Afghanistan amounted to an approach that only provided
partial aid to certain stakeholders in the war. Underpinning these actions were the
feelings among humanitarians of engaging in an epic adventure and acting for a just
cause. The Western world welcomed, bypassing the Soviet-controlled Afghan
State. The NGOs involved were celebrated due to their perceived support for the
Afghan people’s right to self-determination and resistance to Soviet oppression.

This created the illusion of a post-state centric situation, with civil society
capable of imposing its moral values on States: as per this concept, human life
and humanitarian access to victims trump State sovereignty. This doctrine eventu-
ally came to be termed as ‘humanitarian intervention’. However, UNGA Resolution
43/131 (1988) on humanitarian assistance to victims of natural disasters and similar
emergency situations did not mention this concept. It was, nevertheless, considered
a big step forward, in as much as it referred to NGOs as full-fledged actors in the
domain of humanitarian action, and highlighted States’ responsibilities towards
victims by providing for them and cooperating with intergovernmental and
non-governmental humanitarian organisations in coordinating relief efforts.”'

The fourth era of humanitarianism began with the fall of the Berlin Wall. The
feeling of a Western victory over the Communist system gave way to a blossoming
of Western civil society as a symbol of a free and democratic system. NGOs
received strong support from Western States, particularly from the EU.

In the meantime, confrontations between ethnic groups became the predominant
model of conflict, blurring the lines of soldiers and civilians, due to the often-strong
attachment of civilians to a particular warring party, on ethnic or related grounds.

In the face of this new challenge, international politics seemed to shift from hard
power approaches to a more human-centred way of crisis management. A first step
was made during the Iraqi—Kurdish conflict (see Sect. 5.3), which happened to be
both the climax of the so-called interventionist approach and the beginning of a new
era of humanitarian assistance schemes drawn up by the UN Security Council. The
Kurdish Iraqi minority, which had suffered under Saddam Hussein’s regime,
opposed him during the 1991 Gulf war. Although Saddam had been defeated, this
did not amount to the end of his regime. The Kurds, fearing reprisals, fled their
cities in great number and headed to the Turkish and Iranian borders. In early April
1991, more than one million Kurds were living in the mountainous border regions,
exhausted and exposed to cold and hunger. The following American-led interven-
tion was an armed operation, not comparable to the illegal cross-border

31 Art. 1 of UNGA Resolution 43/131 provides for the ‘primary responsibility’ of the local State.
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humanitarian activities carried out by small groups of physicians in Afghanistan in
the 1980s.

For the first time, an intervention aimed at providing humanitarian assistance
echoed a UNSC resolution, although not mandated by it. This turning point was
marked by UNSC Resolution 688, which the UNSC adopted in the face of atrocities
committed by Saddam’s regime both in southern Iraq (against the Shia majority)
and in the North (against the Kurdish minority). For the first time, the UNSC
recognised a situation as a ‘threat to the peace’ under Article 39 UN Charter that
involved a State abusing the human rights of its own population.”” However, the
UNSC did not order precise measures aimed at restoring internal order. Without a
UNSC mandate, the intervention, termed ‘Operation Provide Comfort’, brought
together a coalition of States, including France, the Netherlands, Spain, the UK and
the USA, upon a French initiative. It was up to the main States of the victorious
coalition to take a strong attitude: without proper Iraqi authorisation, having only
notified an Iraqi General, several coalition battalions entered the Iraqi Kurdish
region via Turkey. Staying for some three months, they re-established security
and supported the Kurds’ return to their cities by means of roads specially
constructed for this purpose, the so-called blue roads. The UNSC did not go any
further than qualifying the situation and calling upon the Iraqi State to cooperate in
order to improve the populations’ situation.

From an international legal point of view, the intervention was an unauthorised
interference in Iraq’s internal affairs, although aimed at providing comfort to the
distressed population. This was the archetype of the ingérence concept, a marked
difference to the nineteenth century intervention d humanité.>> Humanitarian inter-
vention is active upon the consequences of the slaughter, which is to be stopped,
while intervention d’humanité works upstream, upon the causes of suffering. In the
case of Iraq, the involved troops, each in their area of responsibility, acted more as a
sort of police force with added medical and logistical assets. They provided
services—among them, security—independent of the military situation.

Over the following months and years, the UNSC raised great hopes every time it
characterised a situation as a ‘threat to the peace’, especially where the actions in
question directly targeted civilian populations or hindered the delivery of vital
humanitarian assistance to vulnerable populations. Soon, however, hope turned
into disappointment in the face of complex crises, which the UNSC was unable

32UN Security Council Resolution 688, para.1: ‘Condemns the repression of the Iragi civilian
population in many parts of Iraq, including most recently in Kurdish-populated areas, the
consequences of which threaten international peace and security.’

*In the nineteenth and early twentieth century, the term was used to describe a short military
operation aimed at saving people whose lives were immediately threatened. On this basis, a sort of
legal regime built on practice emerged, a customary exception to the major rule of sovereignty. It
encompassed a collective approach—authorisation or ratification of the ‘Concert des Nations’—
proportionality, prohibition of using intervening for any other reasons than to save lives. This
customary exception to the major rule of sovereignty has been theorised in the last years of the
period (Rougier 1910).
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to remedy due to disagreements among its members. The decision to rely upon
peacekeeping forces, even entrusting them with the mandate to defend besieged
cities qualified as security zones, proved insufficient to avoid tragedies such as the
Rwandan genocide and the slaughter in Srebrenica. Disillusioned with this state of
affairs, most States consequently applauded an operation undertaken under the
aegis of protection of populations bypassing both State sovereignty and the
UNSC: the NATO air strikes on Kosovo and Serbia.

The desire to improve respect for international law led to the development of the
responsibility to protect (R2P) doctrine, although limited to four specific situa-
tions* and not appropriate to ameliorate the daily humanitarian needs of
populations in crisis zones.

6.2 Regional Specificities of Humanitarian Action

The humanitarian chronology shows that a Western ideology was universalised
through the U.N., as proven by two different examples. From the perspective of
States in the global south, this approach, centred on enforcing the individual well-
being of oppressed citizens in third countries, did not necessarily represent pro-
gress. At least, it was not in line with the strong role that many of them attached to
the principle of State sovereignty.

Some cultural areas have expressed reluctance towards certain aspects of global
humanitarianism in diverse ways. One historic example, briefly evoked above, is
the Turk Ottoman Empire. When called upon by the ICRC to create its national
society for rescue to the sick and wounded, it decided to instead establish the Red
Crescent society. Acting in this way, it expressed the conviction that humanitarian
action had to reflect a religious imperative, together with the proclamation of the
belonging of Turkey to Dar-Al-Islam.

Much more recently, several North African States have expressed hostility
towards humanitarian action. Faced with ethnic cleansing and massacres in Darfur,
the UNSC had decided to provide military protection to endangered Darfuri
through a Hybrid Afro-UN force, the United Nations Mission in Darfur
(UNMID).* Its creation was postponed for months due to Sudan’s hostility towards
the operation. Likewise, the government of Chad managed to delay the arrival of
the EUFOR mission to Chad. This European force—authorised with the mandate of
supporting UNMID with Darfuri refugees’®—was regarded with little enthusiasm
by Chad as the mission was supposed to be based in that State. Taking advantage of
the mistake of a French NGO,37 Chad tried to outright discredit humanitarian

*Genocide, Crimes against Humanity, War Crimes, Aggression.
3UN Security Council Resolution 1769 (2007).
3SUN Security Council Resolution 1778 (2007).

371’ Arche de Zoe’, which had organised the transfer of a group of ‘Darfuri orphans’ who proved
to be neither Darfuri, nor orphaned, but a Chadian citizen.
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action, as well as Western military protection. Finally, in 2009, Sudan expelled
dozens of Western NGOs as a reaction to the arrest warrant against President Omar
Al Bashir, issued by the ICC.

Similar events took place in Asia. As one of the most evident phenomena, one
may note a certain humanitarian isolationism in some States. After the December
2004 tsunami devastated parts of South and Southeast Asia, the Association of
Southeast Asian Nations (ASEAN) created its own disaster response mechanism,
demonstrating that ASEAN member States are not willing to depend on Western
humanitarian interventions to safeguard their populations. After Hurricane Nargis
struck Myanmar in 2008, the country’s military dictatorship refused Western and
UN aid workers’ entry to Myanmar. However, the authorities accepted 160 Asian
humanitarian workers from Bangladesh, China, India and Thailand, although even
those humanitarians were not granted free access to victims. Almost every element
of assistance had to be delivered to the Myanmar army, which then distributed it to
the population. The Karen national minority in the Arakan State was especially
affected by a lack of help. Despite calls by some, especially Bernard Kouchner, then
French Minister for Foreign Affairs, to apply the R2P, they were dismissed by UN
Secretary General Ban Ki Moon. The concept was not to be applied in case of
natural disaster.

7 Conclusion

The years 2007, 2008 and 2009 witnessed a decline in international humanitarian
rescue missions, especially in Africa and Asia with hurricane Nargis in Myanmar or
the end of the Sri Lankan civil war, which became a largely forgotten crisis, in spite
of decades of horrific violence. During the last decade, some obvious changes have
occurred in the humanitarian action landscape regarding the main stakeholders,
operators and donors. Companies, the activities of which often seem driven by
economic interest, have entered the humanitarian stage and are called upon to
provide funding, or free services, for example as regards water supply.

Newly independent and certain developing States tend to organise the protection
of their population in a pragmatic way, making use of all forces at their disposal.
They may even involve their military and other public services, an approach that
differs from the one taken by Western countries.

Several of the Gulf States have emerged as new donors. Some actors are faith-
based and pander towards specific religious communities. Such approaches are
unusual in the eyes of Western humanitarian workers, who usually consider them a
danger to the principle of impartiality. Time will tell whether the various currently
existing approaches can be reconciled or whether they will progress independently
of each other.

What does the future of humanitarian action hold in an ever more globalised
world? The current crises, especially the Syrian civil war and the conflict in Yemen,
have seen a waning of respect for humanitarian aid workers and institutions, such as
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medical aid services. Humanitarian access to the most strongly affected regions has
become even more difficult. Despite setbacks and the danger that many humani-
tarian workers operate under, the value of humanitarian action is today undisputed
within the international community.

Former UN Secretary General Ban Ki-Moon has made a lot of effort to reinforce
humanitarian protection.38 The UNSC, through Resolutions 2165 and 2175, has
made it clear that in times of conflict, belligerent parties are expected to respect
humanitarian action and humanitarian actors who are setting up a robust regime for
cross-border activities in Syria. If nothing else, it may contribute to alleviate the
suffering of the Syrian people to a certain degree and encourage humanitarians to
intensify their important efforts to alleviate the suffering of vulnerable populations
all over the world.
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The Changing Nature of Conflict: The Need
for a Conflict-Sensitive Approach

Sulagna Maitra

1 Introduction

Conflicts and complex emergencies provide the most pervasive context for con-
temporary humanitarian action as they drive more than 80% of current humanitar-
ian need.' Conflicts are a universal feature of society, although every conflict is
unique in terms of its actors, causes, consequences and dynamics. For humanitarian
organisations

the word ‘conflict’ is usually used with reference to countries where there is politically

motivated violence, internally or internationally, and where several parties (e.g. states,

communities, political parties or groups) are involved in acting out their disagreement using
: 2

violence.

It is imperative for humanitarian actors to understand the dynamics of conflict
contexts as they seek to bring relief and protection to vulnerable populations caught
up in complex emergencies. A 2011 study by Zicherman et al.? found that 85% of
humanitarian practitioners surveyed had witnessed aid inadvertently causing or
exacerbating an existing conflict. The respondents agreed that understanding the
context* was one of the top challenges for any aid worker. The instrumentalisation

'Global Peace Index (2016), http://economicsandpeace.org/wp-content/uploads/2016/06/GPI-
2016-Report_2.pdf; UN WHS Secretariat (2015).

Trocaire (2011), p. 6, http://www.trocaire.org/resources/policyandadvocacy/conflict-sensitivity-
toolkit.

3Zicherman et al. (2011), p. 6. This study surveyed five members of the Conflict Sensitivity
Consortium, ActionAid International, CAFOD, CARE International, Plan International and World
Vision International.

*Id., p. 9.
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of humanitarian aid in the complex emergencies of the early 1990s led to the
realisation that when international assistance is given in the context of a violent
conflict, it becomes a part of that context and thus also of the conflict.’

Awareness, both of self and of the context one operates in, is critical to gaining
access to vulnerable populations, negotiating with social gatekeepers, maintaining
security of humanitarian personnel, remaining neutral in a politically charged and
polarised environment, coordinating with peacekeeping and development actors
and minimising the inadvertent harmful impact of humanitarian aid.°

The changing character and protracted nature of contemporary conflicts have
also forced the humanitarian community to re-evaluate its response to violent crises
and demand greater political leadership in preventing and ending violent conflicts.
The international organisation Médecins Sans Frontiéres/Doctors Without Borders
(MSF) while explaining its decision to pull out of the World Humanitarian Summit
(WHS) of 2016 said that a “fig-leaf of good intentions’’ was no longer acceptable as
a sop for failure of States to fulfil international humanitarian commitments and their
obligations to uphold humanitarian and refugee law.

The deliberate targeting of aid workers and humanitarian establishments,® the
widening gap between humanitarian needs and available funding, the blatant
violation of international humanitarian and human rights law, unprecedented levels
of mass displacement and the lack of protection for at-risk populations point to the
need for a seismic shift in humanitarian response to contemporary crises.” The
recently concluded WHS identified political leadership to prevent and end conflicts
as Core Responsibility #1 in its Agenda for Humanity.'® Other shared responsibil-
ities include upholding the norms that safeguard humanity, protecting at-risk
populations, shifting focus of aid from delivering relief to ending need and, finally,
investing in capacity building."'

While the modern humanitarian profession is said to have originated from the
battlefields of Solferino in 1859, systematic analysis of conflicts and the call to
mainstream conflict-sensitive humanitarian responses to complex emergencies is a
relatively recent phenomenon. Conflict analysis as a field of study progressed
during the Cold War years primarily to handle the tensions between the American
and Soviet power blocs.'”> Using tools such as system analysis and game theory,
analysts tried to understand the dynamics of conflict in terms of changing relations

5 Anderson (1999).
SLoane (2011).

"Médecins Sans Frontieres (2016, May 5), http://www.msf.org.uk/article/msf-to-pull-out-of-
world-humanitarian-summit; UN Secretary-General (2016).

8In 2015, 75 hospitals managed or supported by Médecins Sans Frontiéres/Doctors Without
Borders (MSF) were bombed.

MSF (2016, May 5) and UN Secretary-General (2016).
OUN Secretary General, ibid.

""World Humanitarian Summit (2016).

ZWwallensteen (2007).
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between conflict parties,13 assessing the risks of a global conflict in a nuclear world
and strategic analysis."* The 1960s and 1970s saw a broadening of conflict analysis
to study needs, greed and grievances to understand intrastate, local, societal con-
flicts that were plaguing nations, especially the United States.'> Peace research
expanded the meaning of violence to incorporate cultural and structural violence,
and analysts differentiated between negative peace, i.e. absence of physical vio-
lence, and positive peace, i.e. a condition characterised by cooperation, freedom
from fear and want, absence of exploitation, freedom of action and prevalence of
economic development, pluralism, justice, equality and dynamism.'®

With the thaw in the Cold War and the scaling down of some regional and
interstate conflicts, the 1980s and 1990s saw a renewed interest in conflict resolu-
tion.!” Simultaneously, for humanitarian practitioners, conflict of the early 1990s,
especially the Rwandan genocide, resulted in the Do No Harm doctrine and the rise
of a conflict-sensitive approach to humanitarian action.'® Since 2001, after 9/11 and
the subsequent War on Terror, however, conflict analysis again became preoccu-
pied with strategic analysis, especially in conflicts relating to terrorism.'”

While tools for conflict analysis continue to evolve and become more sophisti-
cated, applying the conflict-sensitive approach to humanitarian action remains
problematic.”’ The divergent origins of conflict analysis have led to a multitude
of frameworks, all of which must be understood to comprehensively analyse
conflicts.”! However, the complexity of contexts in which humanitarian actors
operate, lack of access to information and the speed at which humanitarian pro-
fessionals are required to respond leave little scope for sophisticated analysis and
data collection.? Thus, conflict analysis in humanitarian practice is a constant
trade-off between the desirable level of analysis and what is feasible within a
given context.

3The Cold War demonstrated how allies such as the US, UK and USSR who fought a major war
together can get locked into a dangerous conflagration within a matter of few years. At the same
time, the coming together of two former enemies, Germany and France, under the same bloc
showed a potential for reversing the conflict dynamics (Wallensteen 2007).

MWallensteen (2007) and Ramsbotham et al. (2011).
SWallensteen (2007).

16Galtung (1967), http://www.transcend.org/files/Galtung_Book_unpub_Theories_of_Peace_-_
A_Synthetic_Approach_to_Peace_Thinking_1967.pdf; Galtung (1969), pp. 167-191.

Wallensteen (2007).

¥ Conflict Sensitivity Consortium (Undated), http://www.conflictsensitivity.org/do-no-harm-
local-capacities-for-peace-project; Zicherman et al. (2011).

YWallensteen (2007).
20Zicherman et al. (2011).
2!'wallensteen (2007).
22Zicherman et al. (2011).
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2 Definition and Types of Conflict

There is no one universally accepted definition of conflict or a theoretical frame-
work that presents a typology of conflict in terms of its scale, intensity and
consequences. However, according to the following definition, which is widely
accepted and considered to be comprehensive, conflict is a social situation in which
a minimum of two actors (parties) strive to acquire at the same moment in time an
available set of scarce resources.” International humanitarian law identifies two
main types of armed conflicts during which it is applicable?*:

 international armed conflict between two or more opposing States;
e non-international armed conflict between governmental forces and
non-governmental armed groups or, in certain cases, between such groups only.

The category of ‘other situations of violence’ is frequently used by humanitarian
actors, especially the International Committee of the Red Cross (ICRC) to describe
situations of violence that do not fall under either of the two above-mentioned legal
categories.” The challenges to classify situations of violence due to imprecise
criteria of conflict categories in legal texts are recognised and accepted.®

The classification of armed conflicts is often linked to political considerations as
parties involved tend to interpret facts in accordance with interest.”” Commenting
on water conflicts, Kalpakian opines that ‘serious conflict means war, tense diplo-
matic standoffs, insurgencies and openly hostile diplomatic relations. Water dis-
putes can and often do occur between states that have no serious conflicts with each

other’.”® Other scholars, such as Zeitoun, however, disagreezgz

We need to make a distinction between violent conflict and conflict itself. . . Absence of war
does not mean absence of conflict. . .In Chad, in Western Darfur, you have different tribes,
sometimes members of the same tribe fighting over limited resources of water.*°

Various efforts have been made to systematically analyse conflicts and catego-
rise them to identify trends, triggers and impacts. The categories and criteria for
inclusion of conflicts vary between databases and are constantly evolving with the
changing nature of conflict.

23Wallensteen (2007).
24ICRC (2008), http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf.

2>Lawand (2012), http://www.icrc.org/eng/resources/documents/interview/2012/12-10-niac-non-
international-armed-conflict.htm.

2Vite (2009), pp. 70-94; Human Security Report Project (2013).

?TFor example, sometimes States tend to play down the intensity of a situation of violence and
claim to undertake actions in the name of maintaining public order, see Vite, ibid.

*Kalpakian (2004), p. 193.
29Zeitoun and Mirumachi (2008), pp. 297-316.

nter Press Service News Agency, Wars, No, Conflicts, Yes, 2007, http://www.globalpolicy.org/
component/content/article/198/40379.html.
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The Uppsala Conflict Data Program (UCDP) deems a conflict to be active if
there are at least 25 battle-related deaths per calendar year in one of the conflict’s
dyads.3 " In the case of one-sided violence, an actor is considered active if an
organised group incurs at least 25 deliberate killings of civilians in a year.>*

The Correlates of War Project (COW), one of the first initiatives to systemati-
cally analyse war, stipulated that the threshold for war is 1000 battle-related deaths
in a year to distinguish it from other situations of violence.** Prior to the end of the
Cold War, the COW project categorised conflicts into international wars and civil
wars depending on whether military action was taking place within or beyond the
State’s territory.”* However, critics point out that stringent data coding rules
regarding the number of battle-related deaths mean that a large percentage of the
deaths that result from organised criminal violence or as an indirect result of the
conflict (such as epidemics, forced displacement) cannot be coded and therefore do
not get recorded.™

The UCDP currently classifies conflicts into four main categories in terms of
actors and their location. These are extrasystemic armed conflict, interstate armed
conflict, internal armed conflict and internationalised internal armed conflict.>®

The Heidelberg Conflict Barometer (HIIK)37 measures conflict intensity on a
five-point scale of dispute, non-violent crisis, violent crisis, limited war and war. It
determines the intensity of a conflict by collating points along five parameters:
weapons (type and usage), personnel (total number of conflict actors), casualties
(number of direct conflict-related deaths), refugees and IDPs, and destruction
(or threat to existence).*® Thus, the Conflict Barometer takes into account the
means as well as the consequences of violent conflict in order to determine its
intensity. While HIIK’s parameters are comprehensive enough to capture conflicts
of varying intensity, they are also subjective. Hence, it is important to keep in mind
that the methodology for calculating the number of conflicts, its actors and the
number of people affected by it is constantly evolving and trying to keep up with the
changing nature of conflict. Conflicts may also be categorised by the level at which

3]UCDP, Definitions, http://www.pcr.uu.se/research/ucdp/definitions/.
32 -
““Ibid.

33Sarkees (2011), http://cow.la.psu.edu/COW2%20Data/WarData_ NEW/COW %20Website%20-
%20Typology%200f%20war.pdf.

3Sarkees and Schafer (2000), pp. 123-144.

3Human Security Report Project (2013).

SGUCDP, Definitions, http://www.pcr.uu.se/research/ucdp/definitions/, extrasystemic conflicts
refer to colonial wars or wars of independence, which occur between governments and non-state
groups located outside a State’s own territory. Interstate armed conflicts involve two or more
States. Internal armed conflicts are those that take place between the government and non-state
groups located within the State or between two non-state actors within one State. It does not
involve outside actors. Internationalised internal conflict however, is an internal conflict with
intervention from external actors on one or both sides.

3HIIK (2015), http://www.hiik.de/en/konfliktbarometer/pdf/ConflictBarometer_2015.pdf.
38
Ibid.


http://www.pcr.uu.se/research/ucdp/definitions
http://cow.la.psu.edu/COW2%20Data/WarData_NEW/COW%20Website%20-%20Typology%20of%20war.pdf
http://cow.la.psu.edu/COW2%20Data/WarData_NEW/COW%20Website%20-%20Typology%20of%20war.pdf
http://www.pcr.uu.se/research/ucdp/definitions
http://www.hiik.de/en/konfliktbarometer/pdf/ConflictBarometer_2015.pdf

62 S. Maitra

Table 1 Examples of conflict at different levels (developed from Ramsbotham, O; Woodhouse,
T; Miall, H; Contemporary Conflict Resolution, 2011)

Level Example of conflict

Global Geopolitical transition, North—South economic divide, weapons proliferation,
ideological contestations

Regional Outwards (spillover, contagion, diffusion), inwards (influence, interference,
intervention)

State Contextual and structural

- Social Weak social institutions: ethnic, class stratifications

- Economic Weak economy: poor resource base, relative deprivation (uneven development)

- Political Weak polity: partisan government, regime illegitimacy
Conflict Party | Relational—group mobilisation, intergroup dynamics

Elite/ Exclusionist policy, factional interest, belligerent leadership
Individual

they occur. Table 1 lists examples of conflicts at various levels and their possible
causes.

While conflict often involves personal loss and societal destruction, not all
conflicts are characterised by physical violence and devastation.*

Galtung suggests that conflict be viewed as a triangle with three vertices or key
aspects40: attitude (A), behaviour (B) and contradiction (C). To characterise a
situation as a full-blown conflict, all three elements (A, B, C) need to be present.
A conflict without physical violence or conflict behaviour (B) is known as a latent
conflict, as well as negative or unstable peace. It denotes a situation where individ-
uals, groups, communities or countries have differences and a negative attitude
towards each other but neither party attacks the opposite side. Unequal distribution
of power, marginalisation, contest over resources, differing interests or values all
have the potential to spark conflict if a triggering event occurs.*'

Paul Wehr observes that ‘social life is above all a struggle for power and status
regardless of the type of structure. An inevitable power differential between groups,
and between individuals, produces latent conflict in all social relations’.** The post-
Cold War era particularly saw a proliferation of so-called protracted complex
emergencies, which may be described as follows:

[They] tend to have multiple causes, but are essentially political in nature and entail violent
conflict. They typically include a breakdown of legitimate institutions and governance,
widespread suffering and massive population displacements, and they often involve and
require a range of responses from the international community, including intense diplo-
macy and conflict resolution efforts, UN policing actions, and the provision of multilateral
and bilateral humanitarian assistance by official and private agencies. A complex

39Jeong (2008).
“OGaltung (1967, 1969).
“IBrahm (2003), http://www.beyondintractability.org/essay/latent-conflict.

42Ibid, citing Wehr, P., Conflict Emergence, http://www.colorado.edu/conflict/peace/problem/
cemerge.htm.
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emergency tends to be very dynamic, characterized by rapid changes that are difficult to
predict. Thus, complex issues are raised regarding the timing, nature and scale of
response.*?

At this stage, it is useful to note the characteristics of intractable conflicts as

distinguished from manageable ones. Deutsch and Coleman have summarised the
key features of an intractable conflict as follows™**:

Time and intensity: intractable conflicts tend to persist and cycle over time, with
sporadic increases in intensity and occasional outbreaks of violence. These
protracted social conflicts typically last at least a generation, often many gener-
ations. At times, they may go underground and appear to be resolved, but if their
root causes are not addressed they tend to resurface and intensify when external
circumstances permit or encourage their expression.

Issue centrality: intractable conflict tends to involve needs or values that the
disputants experience as critical to their own (or their group’s) survival. Often
these concerns are unrelated to the issues that initially trigger the conflict, but as
the conflict escalates the issues are often transformed and ultimately take on a
basic and threatening character. Deutsch offered the label ‘malignant social
process’45 to characterise this stage of intense, conflict-filled relationship that
is ‘increasingly dangerous and costly and from which the participants see no way
of extricating themselves without becoming vulnerable to an unacceptable loss
in a value central to their self-identifies or self-esteem’.*

Conflict pervasiveness: the experience of threat associated with such conflict is
often so central and basic to the human experience that the effects of the conflict
spread and become pervasive, affecting most aspects of a person’s or a
community’s social and political life. Cultural, religious, educational, public
and political institutions become involved with the conflict, as do many of the
community’s scholars and leaders.

Hopelessness: typically, the disputants in an intractable conflict reach a point
where they feel hopeless about the potential for constructive resolution. The
conflict is usually experienced as a lose—lose situation.

Motivation to harm: at this stage of intensity, the motivations of the disputants
are typically at a point where their primary objective is to physically and
psychologically harm one another.

Resistance to resolution: finally, intractable conflicts are resistant to repeated
and concerted attempts to resolve them. Traditional approaches such as diplo-
macy, negotiation, mediation and unilateral use of threats or force by either side
often fail to bring about conflict de-escalation or resolution. Intractable conflicts
require development of extraordinary alternatives to be resolved.

“3Joint Evaluation of Emergency Assistance to Rwanda (1996), p. 3, http://www.oecd.org/derec/
sweden/50189495.pdf.

“Deutsch and Coleman (2000), pp. 428-450.
“Deutsch (1983).
*1d., p. 4.
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Humanitarian actors acknowledge that, in recent decades, horrific bloodshed has
been the outcome of diverse situations of violence in rural and urban spaces, which
did not necessarily meet the criteria of armed conflict or reach the threshold of
battle-related deaths stipulated by various databases and therefore did not constitute
a humanitarian crisis in the conventional sense.*” In this vein, a recent ICRC policy
document states that

sometimes chronic situations of violence, whether spawned by social or political upheaval,
identity-related tension and/or repressive or discriminatory State policies, or criminal acts,
create dramatic humanitarian situations with consequences that are as, or even more
far-reaching than those of armed conflicts. They have emerged against the backdrop of
globalization, which in some cases has worsened inequalities within societies, hastened the
privatization of violence in the absence of State services in certain contexts or encouraged
‘identitarianism’ or political or social contestation. Phenomena such as easily accessible
weapons, climate change, urbanization, migration and the development of communication
technologies have accelerated the emergence of violence and play in favour of certain
perpetrators. The violence may also be the work of the State, which, through its use of law
enforcement, arrests and detentions, etc., itself becomes a perpetrator of the violence.*®

3 Contemporary Conflict Trends and Humanitarian
Response

There are several organisations and projects that systematically map situations of
violence on a yearly basis, making it possible to assess the changing nature of
conflict over time.

Frequently used databases that provide a comprehensive overview of conflicts at
various levels include the following:

» Uppsala Conflict Data Program (UCDP),
* Heidelberg Conflict Barometer,

* Global Peace Index,

» ECHO Forgotten Crisis Assessment,

¢ OECD States of Fragility Report,

¢ Human Security Report Project.

The Correlations of War project was established in 1963 by J. David Singer as
one of the earliest initiatives in this field. The Uppsala Conflict Data Program and
Heidelberg Conflict Barometer are frequently used to analyse global conflict trends.
Other reports such as the Global Peace Index, the OECD States of Fragility Report
and the Human Security Report are not strictly speaking conflict databases. They go
beyond the stringent definitions of conflict events to analyse violence from a
societal perspective. However, these reports help to assess the impact of conflict

“"Human Security Report Project (2013).
“ICRC (2014), p. 277.
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on global peace, human security and fragility of States. DG ECHO’s Forgotten
Crisis Assessment (FCA)

identifies serious humanitarian crisis situations where the affected populations do not
receive enough international aid or even none at all. These crises are characterised by
low media coverage, a lack of donor interest (as measured through aid per capita) and a
weak political commitment to solve the crisis, resulting in an insufficient presence of
humanitarian actors.*’

Estimates of the total number of conflicts and casualties worldwide vary. It is
reported that the total number of active conflicts has remained stable at 31-37 over
the last decade.”® However, if we broaden the criteria of conflict, it is estimated that
there were 409 active political conflicts in 2015, including 43 highly violent
conflicts.”!

Table 2 provides an overview of conflicts (2010-2015) and their geographical
breakdown over the last 5 years, based on data from the Heidelberg Conflict
Barometer. The figures in brackets indicate the number of highly violent conflicts
recorded in the region. From the table it is clear that there has been an increase in
the overall number of political conflicts, though there are slight variations every
year. The greatest proportion of conflict events (almost one-third) was recorded in
Asia. However, sub-Saharan Africa has been afflicted by the largest number of
highly violent conflicts over the years. The Middle East has seen an increase in the
number of political conflicts and a marginal increase in the number of violent
conflicts. The data also shows that more political conflicts have been recorded in
Europe compared to the Americas over the last 5 years. Nevertheless, Europe is
clearly the most peaceful region in this estimation with the lowest number of highly
violent conflicts.

Table 2 2010-2015 conflict overview

2015 2014 2013 2012 2011 2010
Asia and Oceania 126 (6) 127 (6) 129 (8) 128 (10) 124 (8) 114 (9)
Sub-Saharan Africa 97 (20) 104 (18) 97 (18) 90 (19) 91 (12) 85 (6)
Middle East 71 (10) 74 (14) 71 (12) 69 (9) 62 (13) 55 (9)
Europe 62 (1) 67 (3) 63 (1) 58 (1) 65 (1) 64 (2)
Americas 53 (6) 52 (5) 54 (6) 51 (3) 46 (4) 45 (2)
Total 409 (43) | 424 (46) |414 (45) |396(42) |388(38) |363(28)

Developed by the author, Sulagna Maitra, compiled from data belonging to the Heidelberg
Conflict Barometer 2010-2015. Data used by kind permission of the publisher, Heidelberg
Institute for International Conflict Research (HIIK 2015), http://hiik.de/en/konfliktbarometer/
(accessed on 14 April 2017)

DG ECHO (2015), http://ec.europa.eu/echo/what/humanitarian-aid/needs-assessments_en.
3%Global Peace Index (2016) and United Nations WHS Secretariat (2015).
STHIIK (2015).
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Approximately 1.5 billion people live in States affected by repeated cycles of
violent conflict.’® The economic impact of violence was estimated to have attained
$13.6 trillion in 2015 (13% of the global economy) with losses of up to $2.5 trillion
and $742 billion from crime and/or interpersonal violence and conflict respectively.
A total of 76% of the world’s poor live in countries that are environmentally
vulnerable or politically fragile or both.”* The Global Peace Index 2016 states that

overall global levels of peace continue to deteriorate while the gap between the most and
least peaceful countries continues to widen. . .So intense is the violence and conflict in the
Middle-East and North Africa (MENA) region that, when looking at the rest of the world,
the average levels of peacefulness in fact increased.”*

Along with the internationalisation of the MENA conflicts, the report also noted
an increase in efforts by States over the last 10 years to fund UN peacekeeping
operations and a decrease in global military spending over the last 3 years.”> A
worrying trend is that 91% of official humanitarian assistance in 2014 went to long-
and medium-term recipients, including regions facing long-term and protracted
crises.”®

In terms of causes, terrorism and political instability have emerged as the two
main factors destabilising global peace.”’ Terrorism-related deaths increased by
80% between 2014 and 2015, and the number of battle-related deaths are the
highest in 25 years.’® While there is currently no way of assessing the total number
of people affected by conflict and the severity of their needs, reports show that the
number of people displaced by conflict doubled between 2007 and 2015, reaching a
total of 65.3 million people.”

In terms of long-term trends in conflict, the Global Peace Index®
information from the UCDP to report the following findings:

) collates

¢ Over the last 50 years, the number of countries involved in internal conflicts has
overtaken the number of countries involved in external conflicts. Since the end
of World War II, three-quarters of all conflicts have been intrastate conflicts.®'
While the rate of civil-war onset was stable during the Cold War, the end of that
period saw a dramatic rise in intrastate conflicts.®

52United Nations WHS Secretariat (2015).
53Global Humanitarian Assistance (GHA) Report (2016).

S4Global Peace Index (2016), http://economicsandpeace.org/wp-content/uploads/2016/06/GPI-
2016-Report_2.pdf.

3SIbid.
5%1bid.
SIbid.
3B Ibid.
GHA Report (2016).

%0Global Peace Index (2016), http://economicsandpeace.org/wp-content/uploads/2016/06/GPI-
2016-Report_2.pdf.

SIpRIO (2015), http://www.prio.org/Projects/Extensions/ConflictTrends/Graphs/, accessed on
06 December, 2016.

%2Uppsala Conflict Data Program (2016a, b, c).
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» The last decade has seen an increase in the number of internationalised internal
conflicts. They constituted only 3% of total conflicts in 1991 but made up for
32.5% of the total number of conflicts in 2014.

» Up to 2,023,283 million people (1989-2015) have died as a direct result of
violence in State-based, non-State-based and one-sided conflicts since the end of
the Cold War.%® The number of battle-related deaths reached a 25-year high in
2014 due to the conflict in Syria. The number of deaths from one-sided violence
has also increased in the last decade. Six episodes of genocidal violence,
resulting in the deaths of more than 256,000 people, have been recorded
since 1965.

Overall, there is a strong consensus that, even though the world has become less
violent since the end of World War II, the last decade has seen an increase in
conflict and violence.®* Going forward, analysts caution against a high risk of
internationalisation of internal armed conflicts in the next 10 years, given the
interconnectedness of global politics and trends in mass migration.®> Due to the
complex and protracted nature of contemporary conflicts, humanitarian interven-
tions in most crises last for more than 5 years.®® The humanitarian response to
conflicts also operates in a constant state of scarcity.

Needs of vulnerable populations as a result of political and environmental crises
are higher than ever before. There was a 45% recorded shortfall in meeting
humanitarian needs in 2015, even though the total amount of international aid
reached an all-time high of US$ 28 billion.®’ Humanitarian professionals are thus
increasingly required to serve people in a politically charged, polarised and highly
volatile environment. The constant shortfall in aid implies that humanitarian relief
needs to be efficient and effective in order to succeed in an environment of scarcity.

Furthermore, contemporary humanitarian workers are required to operate as part
of joint integrated missions involving a host of other actors and local stakeholders,
such as UN peacekeeping forces, development organisations, private for-profit
actors, local governments, regional and local political, social and economic
power brokers and gatekeepers. The plethora of actors operating in a humanitarian
context does not necessarily share a commitment to the humanitarian principles,
which in turn directly affects the humanitarian space available in a complex
emergency.

S3Ibid.

54Global Peace Index (2016), http://economicsandpeace.org/wp-content/uploads/2016/06/GPI-
2016-Report_2.pdf.

%5United Nations WHS Secretariat (2015).
SS1bid.
S7GHA Report (2016).
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4 Conflict Analysis Frameworks and Tools

The analytical framework for conflict can be broadly classified into three catego-
ries, depending on their focus: conflict dynamics, causes of conflict (basic needs)
and rational calculations (game theory). Based on these theoretical frameworks,
several tools have been developed to map conflicts.

Galtung’s Conflict Triangle (1969) is one of the influential models in contem-
porary conflict resolution.®® While Galtung revised and clarified his analysis in his
subsequent publications,”” the ABCs of conflict dynamics remain key analytical
categories in conflict research today. Galtung is joined by several other scholars,
such as Kriesberg, Mitchell, Pruitt and Rubin and Wiberg, in attempting to present a
dynamic perspective of conflict analysis paralleling advances in game theory.””
Figure 1 represents a diagrammatic presentation of the ABC triangle.

Galtung postulated that conflict moves among the triangle’s three corners where
corner A refers to conflict attitudes, B to conflict behaviour and C to the conflict or
contradiction itself. Conflict resolution or conflict transformation is therefore a
never-ending process and a solution in the sense of a steady-state, durable forma-
tion is at best a temporary goal.”"

Behaviour
Conflict Behavieur
(Gestures angd Emaotions, )

Conflict Dynamics

Attltude Contradiction
Attitude of Conflict Parties Conflict or Contradiction
al and Asy ical (Broad Spectrum of Goals,
may change over time )

Fig. 1 Galtung’s conflict triangle. Reproduced and adapted by kind permission of the publisher
from Oliver Ramsbotham, Tom Woodhouse & Hugh Miall Alexander, Contemporary Conflict
Resolution, Figure 1.1, p. 12 (Polity Press, 4th Edition, 2016)

58Ramsbotham et al. (2011).

%See www.transcend.org for a comprehensive bibliography of Galtung’s publications on peace
and conflict research.

"Wallensteen (2007).
bid.
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All conflicts usually involve some sort of behaviour or action.’? It is important to
note that conflict does not always involve inflicting physical harm as action or
behaviour. It may also include coercion, verbal abuse and other types of hostile
behaviour.”> An end to hostile behaviour or physical violence, however, rarely
means an end to conflict.”* The underlying issues referred to or the contradictions
that motivate their behaviour need to be resolved to truly end conflict.”” A full-
blown conflict encompasses all three characteristics, i.e., contradictions, negative
attitude and coercive or violent behaviour.

It is interesting to note that Galtung in his conceptualisation of the conflict
triangle acknowledged the existence of secondary conflicts, i.e. those that emerge
as the core conflict spreads and deepens, sucking in other issues and actors.’® This
observation does not feature explicitly in his discussion on institutionalised conflict
resolution and thus creates problems in understanding how the conflict resolution
mechanisms deal with these secondary conflicts. However, at this stage, it is
important to point out that while the category of secondary conflicts may exist
conceptually or in the eye of the respective conflict resolution mechanism, it may
not be regarded as such by the parties to the conflict. Hence, they might want to deal
with the core and the secondary conflicts simultaneously. This will create a
challenge (or stress in terms of systems analysis) on the conflict resolution
mechanism.

Another limitation of the conflict dynamics framework concerns its ability to
analyse the start of a conflict within its broader context, i.e. the reasons for the
contradictions and the negative attitudes to emerge.’’ Here, alternative frameworks
focusing on basic needs, position, interest and power provide helpful insights.
Scholars such as Coser and subsequently Azar argued that the basis of a conflict
is the denial of others’ needs, and therefore any conflict resolution process must
identify those needs and find ways to respond to them.”® Other scholars posit that
there is a difference between the needs or interests of conflict parties and the
positions they assume. For example, in negotiations between Egypt and Israel
over Sinai, even though both parties position their claims around national sover-
eignty, Egypt’s main interest was national territorial integrity, while Israel’s pri-
mary concern was security.’”” Thus, while both parties’ positions were
incompatible, discussions on their respective interests yielded in the Camp David
settlements.

Ibid.

Galtung (1971), pp. 173-206.
"“Wallensteen (2007).

Ibid.; Galtung (1971).
76Ramsbotham et al. (2011).
""Wallensteen (2007).

"8Ibid.; Ramsbotham et al. (2011).
7*Ramsbotham et al. (2011).
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Fig. 2 Conflict wheel. CONFLICT WHEEL
Reproduced and adapted by . 6. .
kind permission of the Options/Strategies 1.

Actors/Relations

publisher from Swiss
Agency of Development
and Cooperation (SDC),
Conflict Analysis Tools,
Tool 1, p. 3 (SDC 2005),

http://www files.ethz.ch/
isn/15416/CSPM%20Tipp 5. Causation 2. Issues
%20Conflict%?206.3.pdf
(accessed on 14 April 2017)
4. )
Context/Structures 3. Dynamics

At this point, it is useful to briefly summarise the conflict tools available to
analyse conflicts. The following summary of frameworks has been collated from
The Centre for Security Studies’ Conflict Analysis Tip Sheet,® Trocaire’s Conflict
Sensitivity Toolkit (201 1),}" OECD’s Conflict Analysis and its use in Evaluation
(2012)* and Ramsbotham et al. (2011).*

The Conflict Wheel The conflict wheel is a meta conflict analysis tool. The wheel is
divided into six parts: actors/relations, issues, dynamics, context or structures,
causation, and options or strategies (see Fig. 2). Each of these sections needs to
be further analysed with the help of relevant tools discussed below. The main
purpose of the conflict wheel is to help organise the various conflict analysis tools
focusing on a specific part/section of the conflict (for example, actors, issues, etc.)
and provide an overview of the conflict. The wheel symbolises wholeness and
movement.

The Conflict Tree The conflict tree (Fig. 3) is a visualising and sorting tool. This
influential framework model was developed and applied in the Responding to
Conflict Programme at Birmingham.®* The tree helps to visualise the interaction
between the root causes or structural factors, core problems or issues and its
multiple effects. It also helps to differentiate the time horizons of various conflict
transformation approaches.

Conflict Map A conflict map simplifies the conflict and attempts to visualise the
actors and their powers or influence on the conflict, their mutual relationship and the

80SDC (2005), http://www.css.ethz.ch/content/dam/ethz/special-interest/gess/cis/center-for-securi
ties-studies/pdfs/Conflict-Analysis-Tools.pdf.

81Trocaire (2011).

820ECD (2012).
83Ramsbotham et al. (2011).
8 1bid.
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Fig. 3 Conflict tree. Reproduced by kind permission of the publisher from Swiss Agency of
Development and Cooperation (SDC), Conflict Analysis Tools, Tool 2, p. 4 (SDC 2005), http://
www.files.ethz.ch/isn/15416/CSPM%20Tipp%20Conflict%206.3.pdf (accessed on 14 April 2017)

conflict issues at hand. Unlike the other conflict analysis tools, this framework
represents the specific viewpoint of a conflict actor (individual or group), of a
specific conflict situation (in a simplified manner) at a specific moment in time.
Thus, similar to a geographical map, it presents a static image of the conflict terrain.
Figure 4 provides a basic template for conflict mapping. In the figure, different
symbols are used to denote the respective type of actor, its allies and enemies, the
power/influence it exerts and its direction.

Conflict Escalation Model The purpose of this tool (see Fig. 5) is to examine the
level of escalation of conflict. The form and force of any conflict intervention must
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Possible Symbols Used for Conflict i ™
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Fig. 4 Conflict map. Reproduced and adapted by kind permission of the publisher from Swiss
Agency of Development and Cooperation (SDC), Conflict Analysis Tools, Tool 3, p. 5 (SDC
2005), http://www.files.ethz.ch/isn/15416/CSPM%20Tipp%20Conflict%206.3.pdf (accessed on
14 April 2017)
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Fig. 5 Conflict escalation and de-escalation model. Reproduced by kind permission of the
publisher from Oliver Ramsbotham, Tom Woodhouse & Hugh Miall Alexander, Contemporary
Conflict Resolution, Figure 1.3, p. 16 (Polity Press, 4th Edition, 2016)

be appropriate to this level. Escalation refers to an increase in tension in a conflict.
The process of conflict escalation is complex and unpredictable. Glasl presents a
nine-tier model of escalation where the conflict parties increasingly get sucked into
the conflict dynamics.® The model thus chooses a downward movement to denote

8Ibid.
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Table 3 Needs-fears mapping framework

Actors Issues Interests/Needs Fears Means Options
Al
A2
Reproduced and adapted by kind permission of the publisher from Swiss Agency of Development

and Cooperation (SDC), Conflict Analysis Tools, Tool 6, p. 10 (SDC 2005), http://www.files.ethz.
ch/isn/15416/CSPM%20Tipp%?20Conflict%206.3.pdf (accessed on 14 April 2017)

the downward spiral. The progressive levels of escalation, according to Glasl, are
(1) hardening of attitudes; (2) debates, polemics, (3) actions instead of words;
(4) images, coalitions; (5) loss of face; (6) strategies of threats; (7) limited destruc-
tive blows; (8) fragmentation of the enemy; (9) together into the abyss. Conflict
levels 1-3 may be managed or transformed through self-help and moderation.
Levels 4-7 need various forms of third party mediation. Level 8 needs arbitration
to transform the conflict. Finally, at level 9, conflict may be resolved only through
power interventions. The stronger a conflict escalates, the more forceful the inter-
vention needs to be. At the initial levels, conflict escalation parties may accept
external intervention out of trust. As the conflict escalates into war, intervention
may require a substantial use of force, even submission of conflict parties. Thus, the
potential for self-help or de-escalation of conflict through self-regulation is higher
at relatively lower levels of the tier.

Needs-Fears Mapping This tool seeks to clarify in a comparable format the various
actors’ attributes in terms of their needs and fears and possible options to deal with
these. It is useful to understand mutual perceptions and stimulate discussion.
Table 3 presents a simplified template for Needs-Fears Mapping.

For each actor, the issues, interests/expectations/needs, fears, means and options
are listed in a comparative table.

Multi-Causal Role Model This tool (see Fig. 6) may be used to trace causal
mechanisms, patterns, to distinguish between the different quality and role of the
various factors that lead to conflicts.

TWINS Matrix of Conflict and Cooperation The Transboundary Waters Interaction
Nexus (TWINS) framework borrows from and builds on Craig’s (1993) analysis of
transboundary river water conflict and cooperation, Arnstein’s ladder of participa-
tion (1969), the EU Water Framework Directive of risk-taking projects and the
securitisation theory of the Copenhagen School to develop the scales of cooperation
and conflict. This framework is especially useful to map environmental and social
conflicts that simmer below active conflict threshold levels and oscillate between
cooperation and confrontation. The matrix allows to prepare for different levels of
cooperation (for example, ad hoc measures or risk-taking measures) based on intent
and action, as well as different levels of conflict from the perspective of the State
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Targets

Reasons

Channels

Catalysts

Fig. 6 Multi-causal role model. Reproduced by kind permission of the publisher from: Swiss Agency
of Development and Cooperation (SDC), Conflict Analysis Tool 7, p. 11 (SDC 2005), http://www.
files.ethz.ch/isn/15416/CSPM%20Tipp%20Conflict%206.3.pdf (accessed on 14 April 2017)

(non-politicised where the issue is off the radar to politicised where measures of
warfare are taken).

5 Challenges of Conflict Analysis in Humanitarian Action

Since its advent in the early 1990s, most humanitarian organisations working in
conflict incorporate a conflict-sensitive approach into their operations:

A conflict sensitive approach involves gaining a sound understanding of the two-way
interaction between activities and context and acting to minimise negative impacts and
maximise positive impacts of intervention on conflict, within an organisation’s given
priorities/objectives (mandate).®’

Some of the prominent conflict sensitive analysis toolkits are listed below.*®
Further, humanitarian charters and standards such as SPHERE, while not explicitly
mentioning conflict-sensitive approach, incorporate measures to minimise the neg-
ative impacts of aid:

e Conflict Assessment Framework—United States Agency for International
Development (USAID);

¢ Conflict-Related Development Analysis—United Nations Development
Programme (UNDP);

* Manual of Conflict Analysis—Swedish International Development Cooperation
Agency (SIDA);

¢ Aid for Peace—Paffenholz and Reychler (2007);

» Making Sense of Turbulent Contexts: Analysis Tools for Humanitarian Actors—
World Vision;

867¢itoun and Mirumachi (2008).

87 Conflict Sensitivity Consortium, Introduction, http://www.conflictsensitivity.org/an-introduc
tion-to-conflict-sensitivity-3/.

880ECD (2012).
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¢ Conflict Prognosis: A Conflict and Policy Assessment Framework—Goor and
Verstegen (2000), Clingendael Institute;

¢ Conflict Sensitivity Toolkit: A Resource for Trocaire Staff—Trocaire;

« Participatory Conflict Vulnerability Analysis (PCVA) Framework—Action Aid;

» Benefits-Harm Analysis—CARE International;

¢ Quick Guide to Good Enough Conflict Analysis—CARE International;

¢ Local Capacities for Peace—World Vision.

These resources provide detailed and step-by-step instructions on how to eval-
uate conflict context during all the different stages of a project cycle. Good practice
warrants that conflict analysis should ideally take place during the design and
implementation period and mainstreamed at all stages of the project cycle to
incorporate conflict risk reduction within the programme.

However, Zicherman et al. have revealed several challenges in operationalising
a conflict-sensitive approach to humanitarian action.®

First, it was found that questions on conflict tend to be included mostly as part of the
recovery phase (generally at least four weeks from the beginning of the emergency)
rather than as part of the initial assessment,”° where it could help to figure out possible
ways in which negative impact of aid may be eliminated or at least minimised.

Second, the capacity of staff to carry out systematic data collection is key to the
success of the analysis as the frameworks are multi-layered and the context quite
volatile and subjective. In spite of the availability of operational checklists to
implement conflict-sensitive approaches, the process remains a challenge for
untrained staff, especially surge capacity staff employed during large-scale emer-
gencies. Human Resources and Logistics/Procurement staff thus need exposure and
training in these approaches.

Third, humanitarian protection and the language of human rights are not a
perfect match for a conflict-sensitive approach. Protection- and human-rights-
focused programmes generally tend to assign blame and categorise actors as either
victims or perpetrators of human rights abuses. This language can pose challenges
for conflict analysis if not handled carefully within a volatile context.

The study further found that organisations usually employ good-enough
approaches to conflict analysis in the immediate aftermath of crisis and undertook
a more detailed analysis in weeks 6-12, i.e. during the so-called re-design phase.
Ad hoc measures without a conflict sensitivity tag were undertaken by organisations
to minimise the harmful impacts of aid and improve its effectiveness. These
included inviting headquarter staff with specific regional and sectoral knowledge
to country offices for expert consultations, initiating detailed discussions about

89Zicherman et al. (2011).
P1d., p. 3.



76 S. Maitra

staff’s ethnic identities and related risks involved in working on sensitive
programmes, developing inter-agency codes of conduct and advocacy with donors
to widen the beneficiary population in order to avoid causing conflict.

6 Conclusion

A review of existing frameworks and tools reveals that conflict analysis is playing
constant catch-up with the changing nature of conflict. Significant progress has
been made in developing sophisticated frameworks for an in-depth analysis of
conflicts. However, applying them on a regular basis in humanitarian contexts
still remains a massive challenge.

Meanwhile, humanitarian actors continue to struggle to cope with the increasing
needs of vulnerable populations caught in protracted crisis. Humanitarianism is not
a tool to end war or to create peace,”’ but it must constantly deal with the
consequences of conflict. Throughout history, the nature of conflict has signifi-
cantly shaped humanitarian action. Death, destruction, disease and displacement
caused by conflicts mobilised civilians to instinctively organise rescue and relief
efforts for vulnerable populations struck by political crisis and institutional failure.
However, today’s humanitarian system is on the brink of a breakdown baulking at
the widening gap between needs and available resources. The global political
system needs to generate the necessary political will to end and prevent violent
conflicts and deliver on its commitments to uphold international humanitarian
frameworks and standards.
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The Governance of Humanitarian Action
in World Politics

Uwe Andersen and Katharina Behmer

1 Introduction

In May 2016, the World Humanitarian Summit took place in Istanbul. It was the
first global consultation process on the international humanitarian system launched
by the United Nations Secretariat. As a result, researchers, practitioners and policy
makers have unanimously reaffirmed the necessity to foster cooperation, coordina-
tion and quality assurance in humanitarian affairs.

Within the wider framework of world politics, the humanitarian ecosystem1 isa
weakly institutionalised system with an increasing number of diverse actors, which
partly cooperate but also compete because of different perspectives and interests
and for scarce resources.” Grasping the interaction of these actors in the context of
the complex international political and economic system is a prerequisite for
understanding why humanitarian action succeeds or fails and how to improve it.

This chapter introduces a multilevel governance approach to adequately depict
the humanitarian system and its actors. This angle of analysis is the most suitable
way to understand how the current international humanitarian system operates in
the context of international politics. After a brief introduction to humanitarian
governance and its principles and actors, the chapter explores the international
political environment in which humanitarian action takes place. It goes on to
discuss the humanitarian architecture, with its different types of actors, based on
the conditions that motivate, enable and limit their actions against the aforemen-
tioned parameters.

"Dallaire Ferland, http://blogs.icrc.org/law-and-policy/2016/05/26/istanbul-dispatch/.
Dijkzeul and Lieser (2013).
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2 Humanitarian Governance: Principles and Actors

The debate on global (or regional) governance tries to outline how governance can
be achieved without a government.® Global governance, or collective problem-
solving arrangements,* becomes visible in the increase and prominence of
non-State organisations and institutions, as well as through the growing influence
of global norms and international legal arrangements. The term ‘global governance’
thus encompasses an analytical perspective to understand world politics and the
transformation of the international system. Moreover, it also refers to a global
policy that addresses world problems, such as global health, migration and refu-
gees, climate change and terrorism. Barnett defines humanitarian governance as
‘the increasingly organized and internationalized attempt to save lives, enhance the
welfare, and reduce the suffering of the world’s most vulnerable populations’.”

Three central observations are made regarding the international political envi-
ronment of humanitarian action (see Fig. 1).

Political Order

National

State

Hclor State Groups of
P International Organizations (IGOs)
= States
Criteria

Regional
Organisations

Global Organizations

Failed State

Fig. 1 Political order. Developed by the authors, Katharina Behmer and Uwe Andersen

3Rosenau and Czempiel (1992).
“Thakur and Weiss (2009), p. 25.
SBarnett (2013), p. 379.
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First, sovereignty and traditional authority of nation States are increasingly
limited. In accordance with most global governance approaches, we assume that
actors beyond the traditional nation State increasingly influence international pol-
itics. This is because of two core problems that weaken State sovereignty. On the
national stage, depending on the form of the State, civil society increasingly
demands transparency, accountability and participation in decision- and policy-
making processes, which effect society as a whole. At the same time, on the
international stage, States are forced to cooperate on issues exceeding individual
State capacities.

Second, the variety of actors parallels an increase of norms and policies, mostly
of a self-binding nature, to coordinate action and facilitate cooperation.6 However,
norm interpretation and compliance differ immensely, and norms are frequently
contested.

Third, we recognise two conflictive tendencies: on the one hand, civil society
actors and international norms exert a growing influence on governance, which can
be interpreted as a pluralisation or even a democratisation’ of international politics
with the inclination to find common problem-solving and decision-making mech-
anisms. On the other hand, a reinforcement of traditional power politics is visibly
backed by the reappearance of nationalism and ideology. In other words, many
powerful actors pursue their interests by all means, drawing heavily on traditional
sources of power such as military as well as economic capabilities.

These principal parameters determine the framework in which humanitarian
action operates and are at least partly responsible for the major challenges in the
humanitarian system, namely the politics, paternalism and insufficiency of human-
itarian action, which will be shortly addressed in the final section of the text.

The humanitarian principles, humanity, impartiality, neutrality and indepen-
dence,” are the glue of the humanitarian system, despite the fact that not all actors
involved in the humanitarian (eco-)system uphold these principles at all times. The
principles aim to provide for a non-political so-called humanitarian space. How-
ever, they are subject to controversial discussion by scholars of humanitarian
studies. The assumption underlying these principles is that (safe) access to suffering
populations for relief operations requires the consent of all parties to the conflict
and can only be guaranteed when the aid provided is neutral, impartial and
independent. The norms shaping the international humanitarian system are mainly
rooted in international law, particularly in international humanitarian law. Increas-
ingly, humanitarian action is also influenced by international human rights law,

SThe increase of norms in international politics is often discussed within the debate on
‘Verrechtlichung’ or judicialisation (cf. Ziirn and Zangl 2004).

"This term is heavily employed in the political debate although its use is problematic with
reference to States (instead of individual citizens).

8Humanity—alleviate human suffering wherever it may be found; Impartiality—deliver assistance
on the basis of need, with no discrimination on the basis of race, religion, class, gender or other;
Neutrality—not taking sides on political grounds of a conflict; Independence—capacity of holding
and publicly expressing views that are different from that of the donor, host State or conflict party.
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international disaster response law and international criminal law. While only a few
legal norms are binding on the actors involved, many different groups of actors
have started to create joint rules and regulations based on the evolving international
legal framework.”

Apart from expressing rules, the humanitarian principles define humanitarian
action by explaining how it ought to function, especially in contrast to other forms
of international interventions, such as military interventions and development,
peace- and State-building approaches. For example, the predominantly short-
term-oriented neutral humanitarian action is often differentiated from long-term-
oriented development approaches that follow specific political agendas. However,
in the practice of humanitarian crises, the lines between short-term humanitarian
assistance and long-term development cooperation are blurred and require coordi-
nated and complementary approaches. At the same time, the political context of
humanitarian crises often leads to an unsolved dilemma.'® Humanitarian Action per
se does not challenge the status quo, nor should it, many of its proponents would
argue."' However, if the suffering of entire populations is demonstrably induced by
ruthless power politics, moral and ethical imperatives may at times impede a neutral
position, as well as aid, which unintentionally reinforces such unjust systems and
may even provide for a valuable resource in war economies.

The multiple actors in the humanitarian system are described by Pfanner as

actors with different objectives, principles and modi operandi, [which] intervene in situa-
tions of armed conflict and internal violence in order to alleviate the plight of the victims of
those situations: governmental and nongovernmental organizations (NGOS), international
organizations, national Red Cross and Red Crescent societies, private companies and even
the armed forces.'?

Every humanitarian crisis, that is to say, every operational context, has distinc-
tive characteristics and is shaped by political, socio-economic, religious and cul-
tural factors. Hence, no humanitarian actor can meet all needs in emergency
situations—diversity is therefore an asset and a liability, as well as a challenge
for the humanitarian community.

The governments of affected States still retain the primary responsibility for the
well-being of their citizens. States as donors or providers of technical assistance
provide the majority of humanitarian financing. States’ armed forces may also form
part of humanitarian responses, partly under the flag of the United Nations (UN), for
example, in peace enforcement, peacekeeping or peacebuilding missions. Military

9See for instance the “The Code of Conduct for the International Red Cross and Red Crescent
Movement and NGOs in Disaster Relief” or the Spehre Project on the ‘Humanitarian Charter and
Minimum Standards in Humanitarian Response’ as the most prominent ones. Many more exist
regarding specific issue areas such as for instance gender in humanitarian action.

1981im (1997), pp. 244-257.

""Donini (2010), http://villierspark.org.uk/wp-content/uploads/2014/09/0061-Donini-2010-Meta-
level-humanitarianism.pdf.

2pfanner (2007), http://www.icrc.org/eng/resources/documents/article/review/review-865-p5.
htm.
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and civil actors often share the operational space notwithstanding the fact that their
mission and motives differ.

Non-State armed forces, such as rebels, militias or criminal organisations, which
operate in or control certain areas in which humanitarian emergencies occur, often
increase the complexity of humanitarian crises, limiting access to victims and
threatening the humanitarian space. Both citizens of affected areas and the general
public increasingly hold governments and the international community account-
able. In addition, the authority and sovereignty of States, particularly failing or
failed States, is also limited through international organisations, taking over tradi-
tional State functions in humanitarian emergencies. Moreover, international orga-
nisations are increasingly gaining influence in international humanitarian affairs as
coordinators and providers of multilateral international relief operations. Finally,
the humanitarian world is predominantly shaped and operated by a multitude of
different local, national and international non-governmental organisations (NGOs),
which often act as transnational agents implementing humanitarian assistance at the
local level, as well as advocating for the victims of armed conflict and disaster in the
national or global sphere. In this context, the Red Cross and Red Crescent Move-
ment enjoy a special role, with a distinctive mandate and the most advanced
humanitarian network.

In addition, new actors such as multinational companies, foundations, as well as
faith-based and migrant organisations increasingly engage in humanitarian activi-
ties. However, ultimately, immediate first aid, protection and support are mostly
given by those closest to the centre of the emergency, such as the affected persons
themselves, neighbours and local communities. To strengthen the capacities, the
empowerment and the representation of these local actors and engagement in
meaningful partnerships with them have been a key claim of the above-mentioned
World Humanitarian Summit 2016.

3 Setting the Stage

3.1 The Role of the State

At least since the peace of Westphalia in 1648, States have been accepted as the
dominant actors in the international system. They are traditionally defined by three
elements: territory, population and power. Today, these elements have become
increasingly unclear: territorial borders are perforated by cross-border migration
of people and almost unlimited economic exchange. The conceptualisation of a
defined population as a homogenous unity has always been debatable due to socio-
economic stratification, cultural and religious differences, ethnic minorities,
migrants and refugees. However, today, in an increasingly globalised world, the
mobility of persons has reached new dimensions. Finally, civil society actors have
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challenged the power and authority of the State by claiming greater participation in
decision- and policy-making processes.

The central idea of power with a focus on legitimate use of force is emphasised by
political scientist Max Weber, who defines a State as ‘[...] the form of human
community that (successfully) lays claim to the monopoly of legitimate physical
violence within a particular territory [...]."> Likewise, power is the prerequisite for
the fulfilment of key functions of the State: providing physical security and a mini-
mum of material well-being for its citizens (as well as for people under its authority).

This, however, depends on the form of government of States, which are located
between two parameters: democracies with a pluralistic setting, division of power and
the rule of law on the one hand and dictatorships on the other hand. While
institutionalised participation is a key element of democracy, participation in dictator-
ships, where it occurs at all, is generally limited and strictly controlled. However, in
between highly participatory democracies and strict dictatorships we find very
different forms of more or less authoritarian governments allowing for varying
degrees of participation. Another distinction needs to be made between centralised
States and federal States, the latter characterised by a vertical division of power.

These different forms of government are a key factor shaping the political space
and structure of NGOs. For example, federal States often encourage the establish-
ment of NGOs with federal structures. In reality, the majority of international
humanitarian action is delivered to failing or failed States, which usually are not
able or only partly able to carry out basic State tasks, namely ensuring the physical
security and material well-being of its citizens. For instance, according to the
Global Humanitarian Assistance Report 2015, 93% of people in need of assistance
live in politically fragile and/or environmentally vulnerable countries.'* In the
context of civil wars, the affected governments are often party to the conflict,
opposed by armed groups struggling for control over resources and territory. In
this context, the access for humanitarian action is much more complex and as
mentioned before subject to permission from all parties controlling certain conflict
areas.

3.2 The State vs. Civil Society: From Government
to Governance

The State as a special part of society is responsible for security, material well-being
and participatory rule within its borders.

However, society also acts beyond the State level. NGOs play a crucial role in
modern civil society. The term NGO stresses the self-prescribed function of many

30wen and Strong (2004), p. 33.

4Swithern et al. (2015), Global Humanitarian Assistance—A Development Initiative, 2015,
www.globalhumanitarianassistance.org/reports/.
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NGOs as a counterpart towards the State, which they see as part of their identity.
However, civil society organisations or civic organisations would be a more
adequate term. Their independence or rather degree of independence from govern-
mental control is reflected by their financing, personnel and field of activities.

The political space for organised civil society varies depending on the type of
government and political culture of the State it is embedded in. For instance,
Americans are traditionally very sceptical towards State actions and interventions
in all aspects of social life. Social problems are expected to be solved by society
itself, for example, by NGOs. In contrast, Germans generally see social welfare to
be the duty of the State. More generally, NGOs have gained in importance in
diverse political and social spaces.

The political power of the State based on hierarchical authority is weakened by
the influence of alternative actors. This development is often termed ‘governance’
in contrast to ‘government’. The term government in this regard refers to an actor
that is able to set rules and ideally has the means to enforce rule compliance.
Conversely, governance is defined by the more pluralistic, conflictive process of
norm negotiation and norm enforcement, instead of enforcement through formal
authority or institutionalised hierarchy as displayed in the modern nation State.

The relationship between State and non-State actors, such as NGOs, is highly
ambivalent as the State can determine and control the framework of action for
non-State actors. At the same time, especially in the context of fragile states, NGOs
may also partly take over State functions or hold governments accountable. While
the majority of NGOs reject influence and control by the State, a dysfunctional
development can be observed in ‘Quasi-Non-Governmental-Organisations’
(QUANGOs) or ‘Government-Organised Non-Governmental Organisations’
(GONGOs), where the State exercises full control. Whereas NGOs are usually
not-for-profit organisations, business-oriented NGOs, which aim to increase profit
mainly for the benefit of a small number of leaders, have also sprung up. As
mentioned above, the key channels for influencing the decisions within NGOs are
finance and personnel recruitment. Furthermore, the sources of NGO funding are
mainly membership fees, donations and State subsidies. Where State subsidies
provide for the largest share of the financial income of an NGO, independence is
questionable. This is of utmost importance in the humanitarian context, in which
dependence on State funding often means having to work in close accordance with
foreign policies of donor States, which compromises the ideal of independent
humanitarian action.

As in other fields of action, the NGO landscape in the humanitarian context is
very diverse but can be categorised according to certain indicators. Political
scientists normally classify NGOs according to their size, level of activity (local,
regional or national), mandate (single vs. multi-mandated), as well as religious or
secular mission. Given that organisations specialising in international humanitarian
assistance from the Global North mostly develop projects abroad, the boundaries
between national and international humanitarian organisations are blurred. Further
specific features applying to the humanitarian context will be discussed in the
following section on international organisations and the humanitarian architecture.
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3.3 International Organisations

States enjoy equal sovereignty within the international community of States.
Together with the principle of non-intervention,'® this bedrock principle of the
international order is enshrined in the UN Charter, which aims to protect the world
from conflict and ensure peace, cooperation and prosperity. Globalisation, coupled
with an increase in problems that exceed national capacities, has made cooperation
between States necessary and thus also resulted in States losing aspects of their
formal sovereignty.

In the absence of a global government, new forms of global governance have
become necessary and visible. For instance, international governmental organisa-
tions (IGOs)'® have emerged as bridges between sovereign States and the necessity
of solving international problems. They are recognised as subjects of international
law. IGOs, under most definitions, consist of at least three States with their
members held together by formal intergovernmental agreements and organisational
structures. Some IGOs are established with one specific mandate (for example,
specific organisations within the UN, such as the World Food Programme); others
perform a broad range of tasks (for example, the UN)."’

Among IGOs, the UN enjoys a special role as it is the largest and the only
all-encompassing international organisation. It is also the most complex, comprised
of sometimes competing organisations, reflecting the different interests of and
power struggles between various member groups. This makes the coordinating
body, the Economic and Social Council (ECOSOC), particularly important. How-
ever, ECOSOC has so far failed to fulfil its task effectively, which has provoked
calls for urgent reform of the UN system over the last few decades, including of its
five main organs'®: the General Assembly, the Security Council, the Secretariat
headed by the Secretary General, the Economic and Social Council and the
International Court of Justice.

From an international relations perspective, the assumptions about the role and
power of international organisations in world politics are shaped by the underlying
theoretical approach.'® (Neo-)realists would assume that States create international
organisations to enhance their legitimacy and image of good statehood. States are

SExceptions to this rule can only be made in the case of self-defense or if the UN Security Council
defines a situation as a threat to international peace and mandates an international response.
'%One must distinguish international organisations from international institutions, which can be
defined as ‘the collective forms or basic structures of social organization as established by law or
by human tradition’ such as for example human rights.

7Karns and Mingst (2004), p. 7.

'8The Trusteeship Council, as the sixth principal UN organ, which was concerned with colonial
territories, became defunct following successful de-colonisation.

For a short overview of relevant international relations theories see, for instance, Slaughter 2011;
for more details on each approach, see Baylis and Smith (2006); for an overview on how the
different international relations perspectives play out regarding international organisations, see,
for instance, Oestreich (2011).
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still perceived as the main decision-makers within international organisations.
(Neo-)liberals would assert that IGOs exist to facilitate coordination and joint
action, which creates benefits for the member States. IGOs are conceptualised as
independent actors. Constructivists would argue that IGOs influence world politics
as they advocate for norms and principles and thus shape the perspective and
behaviour of the decision- and policy-making individuals in governments.
According to Marxists, choosing Wallerstein’s world system theory as an example,
the emergence of IGOs is a response to increasing interdependence between States.
However, this interdependence, as well as the structure and role of IGOs, is still
dominated by economic power stratification and class conflict.

In addition, the degree to which IGOs enjoy independence from the national
interests of their member States, associated with the debate on the ‘principle-agent-
problem’, also differs according to the respective schools of thought. While realists
would perceive independent action as a problem, liberals would consider limited
independence as an advantage for enhancing cooperation. Constructivists would
assume that independent international organisations can act as drivers of interna-
tional political change to the benefit of international peace and security. Lastly,
Marxists would state that IGOs reflect the economic imbalance in the international
system, according to the interests of different classes.

International organisations have always been established in response to interna-
tional challenges, particularly crises and catastrophes. For example, in the direct
aftermath of World War I, the international community made its first attempt to
create an IGO, the League of Nations, in the most sensitive realm of security.
However, the League of Nations failed to secure peace, partly because influential
States, such as the US, did not join. After World War II, the second attempt resulted
in the successful establishment of the United Nations in 1945.%°

How to cope with the differing size and power of member States is a problem
affecting the role and the decision-making of IGOs such as the UN. While all states
are formally sovereign and equal, major differences in power between smaller
States, such as Luxembourg or Barbados, and bigger States, such as China or the
US, persist. Still, in most IGOs, the formal principle ‘one State = one vote’ prevails.
While developing States dominate many IGOs in terms of their number, a real
power asymmetry nevertheless remains in current world politics, with a limited
number of powerful (mostly industrialised, western) States usually making major
decisions. For example, developing States hold the majority of votes in the UN
General Assembly (UNGA), but this organ’s formal decisions are not binding on
UN member States. Consider UNGA Resolution 46/182 (1991) on Humanitarian
Assistance, which we will discuss in the following paragraph on access to the
victims of humanitarian crises.

20As a reflection of the political reality at the time of its foundation, the UN first excluded the Axis
powers Germany, Japan and Italy.
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In order for IGOs to be influential actors as opposed to paper tigers, they must
reflect the basic distribution of power among their member States in their specific
field of action. Currently, two possible solutions exist.

One way is weighted voting, as practised by the World Bank, the International
Monetary Fund and the European Union. However, it is difficult to reach a common
agreement on criteria to weigh the importance of different member States in various
fields and the voting power that should accrue as a result of such criteria.

A second way is the formation of powerful groups or clubs with limited
membership. The most prominent examples of a formally privileged group within
an IGO are the five permanent members wielding veto power within the UN
Security Council (UNSC),?" which in contrast to the UNGA can take binding
decisions. A more recent phenomenon that is now frequently encountered in
international politics is the formation of clubs comprising specific groups of States.
Important examples are the G7/8,* G20** or BRICS.** The G7/8 and G20 were the
first fora where heads of States directly engaged in, for the most part, annual
meetings to solve common problems. The creation of these fora was prompted,
once again, by crisis, this time the so-called petrol crisis in the 1970s, which led to
the creation of the G7 in 1975. To combat the global economic crisis of 2008-2010,
the G7 responded to the shift in economic power by calling for more participation of
emerging markets, eventually creating the G20 as a new forum. Critics, especially
from smaller States, argue that notwithstanding the fact that the G20 is much more
representative of the world in terms of population, economic weight and regional
balance than the G7, informal decisions in this restricted G20 club forecast the
formal decisions later taken by IGOs, bypassing the latters’ general fora for all
member States. The same issue arises in the case of major international decisions on
humanitarian assistance.

Apart from the formal decision-making process in international organisations
expressed through voting, power is also exercised via finances and human
resources. This is reflected by the recruitment process for influential positions,
which is directly related to the financial contribution of member States. Hence,
although international bureaucrats should act on behalf of their organisations, a
certain degree of national loyalty often reinforces the given distribution of power
within IGOs.

International conferences are a further temporary setting for political summits
or, increasingly, consultation processes in view of precipitating changes in

2IChina, Russia, France, United Kingdom, United States.

22Canada, France, Germany, Italy, Japan, the United Kingdom, and the United States; Russia was
invited to the head of State meetings of the G7. The enlarged group was then referred to as G8, but
Russia was suspended in 2014 with the outbreak of the conflict in Ukraine and the Russian
annexation of Crimea.

23Argentina, Australia, Brazil, Canada, China, France, Germany, India, Indonesia, Italy, Japan,
South Korea, Mexico, Russia, Saudi Arabia, South Africa, Turkey, the United Kingdom, the
United States and the European Union.

2*Brazil, Russia, India, China, South Africa.
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governance. This holds especially true for reform processes, or the launch and
promotion of new topics on the international agenda. The 1992 UN Conference on
Environment and Development (UNCED), also known as the Rio de Janeiro Earth
Summit, and the 2015 follow-up conference in Paris are today considered mile-
stones in the development of a global policy on climate change. Moreover, two
special sessions of the UNGA were seminal in advancing the Agenda of Interna-
tional Development Policy: in 2000, the Millennium Development Goals (MDGs)
were adopted, followed in 2015 by their successors, the Sustainable Development
Goals. Similarly, the Fourth UN World Conference on Women of 1995 in Beijing
triggered major developments in the area of gender mainstreaming, among others.
These UN-led global events have also been increasingly characterised by the
participation of diverse actors, such as international and local NGOs, research
institutes, as well as private actors and enterprises. While the outcome of the
World Humanitarian Summit 2016 is thus far perceived to be rather disillusioning,
only the future will show if it may nevertheless have initiated a meaningful and
sustainable reform process in international humanitarian affairs.

While some of the current international challenges, such as natural disasters, the
impact of climate change, migration or terrorism, require truly global solutions,
others concern specific regions of the world or groups of States, for example,
questions of water governance or regional migration.

We must thus differentiate between global and regional governance approaches.
Both have advantages and disadvantages: while cultural similarities may ease
cooperation within regional arrangements, such relations are often also marked
by complex historical conflicts and competition. Regional organisations may be
rooted in common economic or security-related interests or in solidarity between
countries sharing the same history, culture, religion or the same allies and enemies
(for example, European Union, Organization of Islamic States, ASEAN, OAS,
Arab League or African Union, etc.).25

One key issue in this regard is the degree to which States are willing to defer
parts of their sovereignty to regional supranational bodies in the name of integra-
tion. Moreover, the relationship between regional and global organisations is
determined by the two concepts of subsidiarity and supremacy. Subsidiarity is
rooted in the assumption that States are more committed to regional arrangements
and that responses to regional problems by regional arrangements are culturally
more appropriate, more informed and thus more effective. Based on the principle of
supremacy, higher-level organisations may in theory step in when regional organi-
sations lack the will or capacity to adequately respond to problems. Ideally, global
and regional governance systems complement each other in a way similar to a
federal system. However, there is also a danger of conflictive competition between
regional and global or different regional organisations.

BZyck (2013).
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3.4 International Non-governmental Organisations

A large number of NGOs have an international dimension that manifests itself
either in their membership or their activities. This is particularly the case for
humanitarian organisations, which often operate in emergencies occurring outside
their home States.

Many large international NGOs are described as ‘transnational federations’ with
formal long-term links to national groups or subsidiaries, for example the Interna-
tional Federation of the Red Cross and Red Crescent Societies, Oxfam, CARE,
Médecins Sans Frontieres (MSF), Save the Children and many more. We differen-
tiate regional organisations, transnational organisations>° and international organi-
sations with federal structures.”’

While some NGOs engage in advocacy work, including through cooperation
with IGOs, other NGOs concentrate on the implementation of practical projects.
International NGOs and transnational networks are playing an ever-increasing role
in global political affairs and thus influence global policies.*®

4 Humanitarian Architecture

4.1 Victims, Beneficiaries and Stakeholders

In times of armed conflict or disaster, the first people to come to the rescue of
victims are usually neighbours, family, friends, local organisations, networks or
communities and local and/or regional State institutions. However, the lack of
international media coverage of this dimension of humanitarianism has often led
to the perception of local populations and communities as passive victims and
beneficiaries of aid.

This is partly because the international public is eager to see their organisation
helping the victims of disasters and armed conflict and further because organisa-
tions use media coverage to generate donations or because governments wish to
show their citizens the results of taxpayer money spent on international aid.*’
Despite these tendencies, beneficiaries of aid must be perceived as stakeholders
by the humanitarian actors implementing humanitarian action projects.

In this regard, it is important that the public hold their governments accountable
for foreign policies in general and humanitarian donor policies in particular.

26According to Pries, the transnationalisation dynamic stands for ‘different forms re-arrangements
geographical-social spaces beyond, alongside and above the formerly dominant national society
paradigm’ (Pries 2008).

?’Karns and Mingst (2004), p. 12.

2For an overview see, for instance DeMars and Dijkzeul; Keck and Sikkink (1998).

2%For further discussion see, for instance Robinson (2015), Pp- 254-266.
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Moreover, as Valerie Amos, former head of the UN Humanitarian Affairs Depart-
ment, said, people tend to believe that disasters are great equalisers, that in time of
emergencies society suffers as a whole. The opposite is true. How we are affected
by conflict and disaster, as well as the capabilities and recourses we have to recover,
depends on who we are and how the group we are identified with is valued and
represented in society. Indicators such as gender and age, as well as socio-economic
status and ethnic background, can tell a lot about who is affected by humanitarian
crises and in what way. Humanitarian responses that take this (local) knowledge
into account are better suited to meet the needs of the people they aim to serve.

4.2 Access, Safety and Security

States differ significantly in the way they prepare for, and respond to, emergencies.
So-called disaster preparedness depends on States’ respective systems of gover-
nance and their previous experience in handling natural disasters. State sovereignty
implies that the State holds the primary responsibility for the well-being of its
citizens. The UNGA re-emphasised in Resolution 46/182 that

[e]ach State has the responsibility first and foremost to take care of the victims of natural
disasters and other emergencies occurring on its territory. Hence, the affected State has the
primary role in the initiation, organization, coordination, and implementation of humani-
tarian assistance within its territory.>®

Ideally, a State will only ever briefly be unable to alleviate the suffering of its
population due to a humanitarian crisis. In such a situation, it would issue a call for
international humanitarian action, coordinated through international organisations,
such as the UN and implemented by its sub-organisations and/or international
NGOs. The State itself would then engage in coordinating the funnelling of
international humanitarian action to the right channels, facilitate aid workers’
movements, support and protect them.

Humanitarian action implemented on the territory of a State requires that State’s
consent. While the international community has not yet agreed to recognise a right
to access to a State for third actors in humanitarian crises, it is commonly under-
stood that a State’s arbitrary rejection of humanitarian action is unacceptable.”'
Moreover, non-State armed groups, such as rebels and warlords, which control
certain conflict areas, might also restrict access to populations in need. Experience
shows that, in this context, aid is often used as a weapon, causing a dilemma for
humanitarian organisations and heightening concerns for the security of their
personnel.

The ICRC with its specific mandate in international law enjoys a unique position
in the negotiation of access to crisis regions. The ICRC’s policy on neutrality has

PUNGAA/RES/46/182: 1991.
3'For further discussion, see for instance Heintze (2015), pp. 149-167.
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been shaped by a long history and was subject to controversial discussions, such as
the organisation’s position during World War II in Germany. Unlike States, non-
State actors are only bound by international law in particular contexts (see the
chapter on IHL). Hence, the ICRC and other international organisations, such as the
UN Office for the Coordination of Humanitarian Affairs (OCHA) or initiatives such
as the organisation Geneva Call,*> are developing new tools and techniques to
convince all parties to a conflict to adhere to certain rules protecting civilians and
enabling humanitarian assistance.

Debates in the context of access to populations suffering from massive human
rights violations are often associated with the responsibility to protect. The question
is to what extent the responsibility for the protection of a population falls to the
international community if a State is unwilling or unable to protect its citizens.
Under the key term ‘humanitarian intervention’, a significant amount of scholarly
work has focused on whether, in exceptional cases, it may be morally appropriate
and legally justifiable that a coalition of States use military force to intervene for
humanitarian purposes.

International military forces have always been involved in humanitarian action,
although civil/military relations have been and remain tense, because the military
always operates on a clear mandate in the interest of its commanding State or the
international mission it is affiliated with. As such, military forces are never neutral.
In the context of occupation, the occupying power has clear humanitarian duties.
However, external military forces are today more often employed as part of foreign
policy missions to assist other States in crisis with the provision of logistical
support, such as during humanitarian operations. Moreover, international military
forces often are providers of security for the local population and/or humanitarian
operations as part of peacekeeping, peace enforcement missions or military escorts.
In fact, civilian humanitarian action workers often share one operational space with
armed forces.

The role of foreign military forces is often the subject of international negotia-
tions and can be perceived ambivalently by the local population. The degree to
which humanitarian organisations cooperate with military forces differs according
to the organisations’ own principles (see following section) and the context. In
general, cooperation is easier in the context of natural disasters than in the context
of armed conflict, in which host as well as third States might engage in hostilities.
The host State plays an important role in the security and protection of humanitarian
personnel.*

*2Geneva Call is an NGO that engages armed non-State actors towards respect of international
humanitarian norms, in particular those related to the protection of civilians in armed conflict (see:
http://www.genevacall.org/).

33According to the Aid Worker Security Report 2012, attacks on aid workers are most prevalent in
fragile and unstable States as well as in armed conflicts (cf. Stoddard et al. 2012).
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4.3 Finances: Receivers and Donors of Humanitarian Action

States in crisis receiving international aid have generally been under-researched in
humanitarian studies.”® Harvey criticises the assumption of humanitarian organi-
sations, that State structures are generally overwhelmed in times of conflict or
disasters and that external assistance is therefore necessary and justified. He recalls
that, in the 1970s and 1980s, donor States often provided direct bilateral support to
governments. Due to the increased importance of civil society actors in the 1990s
(and an increase in international military interventions), States affected by human-
itarian crisis were mostly left out of the international coordination of humanitarian
action. However, he notices a backshift to a more state-centric delivery of human-
itarian action recently.

The majority of aid currently goes to a small number of countries with ongoing
complex humanitarian crises. In 2013, Syria and neighbouring Lebanon and Jordan,
affected by the Syrian refugee crisis, received 43% of international humanitarian
assistance.” In 2014, acute emergencies in the Central African Republic, South
Sudan, Iraq and States affected by the Ebola outbreak in West Africa accounted for
57% of humanitarian funding. Moreover, a number of countries experiencing
protracted crises have received large amounts of assistance, such as the Occupied
Palestinian Territories, Sudan, Ethiopia and Afghanistan. In contrast, a number of
countries experiencing forgotten crises, such as Algeria/Western Sahara, Colombia
and Myanmar, received less funding.*

The Development Assistance Committee (DAC) as one of the most important
sub-structures of the Organization of Economic Cooperation and Development
(OECD), has become the main platform for discussion and negotiation on donor
strategies in the western hemisphere. DAC donors provide the majority of govern-
ments’ international humanitarian assistance (over 90% since 2007).>” However,
the balance of humanitarian State-based financial structures is slowly shifting:
while non-DAC donor contributions still fluctuate over time, they are generally
on the rise and have cushioned the overall reduction in humanitarian financing from
governments, for example, in 2012. Turkey, in particular, contributed US$1.6
billion in 2014, elevating it to the rank of fourth largest government donor that
year after the United States (US$6 billion), the European Union (US$2.3 billion)
and the United Kingdom (US$2.3 billion).*®

34Hawey.

35Swithern et al. (2015), in: GHA 2015, p. 49, www.globalhumanitarianassistance.org/reports/.
36 All numbers taken from the Global Humanitarian Assistance Report 2015, pages 49ff. When the
most acute phase of emergencies is over, development funding may step in to provide for long-
term support in reconstruction and rebuilding of society. For an overview on funding determinants,
see for instance: Fink and Redaelli (2011); Fink and Redaelli (2011), pp. 741-757.

37949 of reported international humanitarian assistance from governments over the last decade
and 90% (US$16.8 billion) in 2014 (GHA-Report, 2015, p. 30).

BGHA 2015, pp. 2, 30, www.globalhumanitarianassistance.org/reports/.
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International humanitarian institutions have placed much hope on new donors,
such as the gulf countries and the BRICS since the early 2000, as they provided
large amounts of funding to alleviate particular humanitarian crises (for example, in
Haiti and Pakistan). However, the authoritarian character of certain regimes, and
non-transparent decision-making in the distribution of donor funds, has also led to
scepticism towards such donors on the part of traditional actors. Developing States
and emerging powers increasingly engage in humanitarian action to gain interna-
tional recognition or to wield soft power. However, their aims and principles in
providing humanitarian action may differ from those of traditional donors. The
latter tend to prefer channelling funds through multilateral organisations, whereas
newly emerging donors are in favour of handing out bilateral support.*®

Apart from government funding, an important percentage of international
humanitarian action funds is provided by private donors, such as philanthropists,
religious organisations, multinational companies or diaspora communities (for
example, 24% in 2014).*° The majority of aid in 2013 has been channelled through
multilateral organisations (63%), NGOs (19%) and the Red Cross and Red Crescent
Movement (8%).*!

4.4 Coordination of Humanitarian Action

The UN takes the lead in the international coordination of humanitarian action,
which is navigated through a complex system. A number of UN sub-organisations
carry out different functions in the humanitarian system. They include the Emer-
gency Relief Coordinator (ERC) at the Undersecretary level, the Office for the
Coordination of Humanitarian Affairs (OCHA), United Nations High Commis-
sioner for Refugees (UNHCR), United Nations (International)*? Children’s Emer-
gency Fund (UNICEF), World Food Programme (WFP), Food and Agricultural
Organization (FAQO), United Nations Development Programme (UNDP) and World
Health Organization (WHO).*

In 2005, a major reform of humanitarian coordination, known as the Humani-
tarian Reform Agenda, introduced a number of new elements to enhance predict-
ability, accountability and partnerships.** The cluster approach was one of these
new elements. Clusters are groups of humanitarian organisations, both UN and

*Binder and Meier (2011).

“0GHA 2015, p. 42, www.globalhumanitarianassistance.org/reports/.

d., p. 3.

“2The name was shortened in 1953 but the acronym was retained.

“3When dealing with humanitarian affairs, UN organisations also cooperate with the International
Organization for Migration.

“For an overview on the development of international humanitarian coordination, see for instance
Aderhold (2015), pp. 207-219.
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non-UN affiliated, in each of the main sectors of humanitarian action, for example,
water, health and logistics. They are designated by the Inter-Agency Standing
Committee (IASC), chaired by the head of OCHA in its capacity as Emergency
Relief Coordinator (ERC) and have clear responsibilities for coordination. More-
over, the IASC is a unique inter-agency forum involving key UN and non-UN
humanitarian partners responsible for coordination and policy development, includ-
ing in the development of the aforementioned self-binding rules and norms in
humanitarian responses.

OCHA plays a key role in coordinating the various operational components of
the humanitarian system. It works closely with global cluster lead agencies, the
International Organization for Migration (IOM) and NGOs to develop policies,
coordinate inter-cluster issues, disseminate operational guidance and organise field
support. At the field level, OCHA helps ensure that the humanitarian system
functions efficiently and in support of the Humanitarian Coordinator (HC). It
provides guidance and support to the HC and Humanitarian Country Team and
facilitates inter-cluster coordination. OCHA also helps to ensure coordination
between clusters at all phases of the response efforts, including needs assessments,
joint planning, monitoring and evaluation.

Since the early 1990s, regional organisations have also established humanitarian
response units. For instance, the European Union Commission’s Humanitarian Aid
and Civil Protection Department (ECHO) is responsible for humanitarian action
based on the 2007 European Consensus for Humanitarian Action. In a similar
approach, many regional organisations have founded bodies designed to take
rapid action when disaster strikes.*” In some situations, regional organisations
may be better suited to provide aid, for example where governments restrict access
of humanitarian actors based on political constraints.*®

At the same time, States have created bodies and mechanisms to respond to
national disasters, as well as to coordinate national relief operations abroad. The
way aid is coordinated at national levels depends predominantly on the respective
State’s political history and culture, its developmental level, as well as the degree to
which States are either affected by humanitarian crises or act as donors of human-
itarian action. States that have been heavily affected by natural disasters have
sometimes learned from past experiences and thus developed very sophisticated
national disaster response mechanisms (for example, Bangladesh). In a similar vein,
cooperation between State and non-State humanitarian actors depends on the
historical development of the political and administrative culture. For instance, in
Germany, where civil society has become a strong political actor, coordination of
humanitarian action, a responsibility of the Foreign Affairs Department, is
performed in close cooperation with the major humanitarian NGOs based in the
country.

457yck and Krebs (2013).

4 For instance, in the case of Myanmar in 2008, international humanitarian interventions were
partly rejected by the government, while regional offers of assistance were mostly accepted.


http://www.unocha.org/what-we-do/coordination-tools/needs-assessment
http://www.unocha.org/what-we-do/policy/thematic-areas/evaluations-of-humanitarian-response/overview
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4.5 Humanitarian Non-governmental Organisations

The term ‘transnational governance’ reflects the fact that a growing number of non-
State actors, such as NGOs, expert networks and multinational companies take part
in international political affairs. This is especially true for post-conflict settings,
where traditional State actors often lack the power and resources to assure human-
itarian assistance, peace governance and post-conflict reconstruction. Conse-
quently, humanitarian action is often coordinated by international (humanitarian)
organisations.*’

According to Labbé,*® the majority of NGOs emerged in the twentieth century as
a result of the experience of providing aid in times of war, for example, Save the
Children (World War I), Oxfam & CARE (World War II), MSF (Biafra/Nigeria),
Action Against Hunger (Cold War). In the 1980s, the evolution and development of
NGOs increased rapidly. Different players have different concepts of the core
humanitarian principles.*” Hence, we can categorise organisations according to
whether and how they adhere to the humanitarian principles.”® Some of the oldest
humanitarian organisations have religious roots, such as Caritas, Diakonie and
Islamic relief. Larger religious organisations have professionalised rapidly and
increasingly uphold the humanitarian principles.

Apart from religiously motivated NGOs, we differentiate Dunantist and Wilso-
nian actors in the humanitarian system.”' While Dunantists strictly adhere to the
humanitarian principles, Wilsonians work more in accordance with the foreign
policies of their home States. Characteristically, Dunantists receive the majority
of their funding from private sources (for example, MSF) to ensure independence
from State policies. In contrast, some US-based Wilsonian organisations are mostly
funded by the State. Despite the fact that the ICRC may also receive State funding,
it is still considered the traditional custodian of international humanitarian law and
strictly adheres to the humanitarian principles.

“"Moran (2010).

“There are many approaches to categorising humanitarian actors, for instance according to the
type of actor, differentiating between traditional and non-traditional actors according to Labbé
(2012), http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQ
FjAl&url=http%3 A%2F%2Fwww.operationspaix.net%2FDATA %2FDOCUMENT%2F7549~v~
Rethinking_Humanitarianism__ Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3Ic
SsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K 1 MssqjSfuA&bvm=bv.79142246,d.ZWU.
“9Slim (1997).

'Dijkzeul and Reinhardt (2013), pp. 77-105.

S'The term ‘Dunantist’ relates to Henry Dunant, the Swiss noble man, who gave birth to the idea of
modern humanitarianism with his eye-opening account of the suffering of soldiers in the battle of
Solferino in 1859 (Henry Dunant, ‘A Memory of Solferino’). The term ‘Wilsonian’ refers to the
foreign aid policy of President Woodrow Wilsons.


http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQFjAI&url=http%3A%2F%2Fwww.operationspaix.net%2FDATA%2FDOCUMENT%2F7549~v~Rethinking_Humanitarianism__Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3IcSsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K1MssqjSfuA&bvm=bv.79142246,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQFjAI&url=http%3A%2F%2Fwww.operationspaix.net%2FDATA%2FDOCUMENT%2F7549~v~Rethinking_Humanitarianism__Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3IcSsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K1MssqjSfuA&bvm=bv.79142246,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQFjAI&url=http%3A%2F%2Fwww.operationspaix.net%2FDATA%2FDOCUMENT%2F7549~v~Rethinking_Humanitarianism__Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3IcSsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K1MssqjSfuA&bvm=bv.79142246,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQFjAI&url=http%3A%2F%2Fwww.operationspaix.net%2FDATA%2FDOCUMENT%2F7549~v~Rethinking_Humanitarianism__Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3IcSsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K1MssqjSfuA&bvm=bv.79142246,d.ZWU
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=9&ved=0CEwQFjAI&url=http%3A%2F%2Fwww.operationspaix.net%2FDATA%2FDOCUMENT%2F7549~v~Rethinking_Humanitarianism__Adapting_to_21st_Century_Challenges.pdf&ei=Qj9mVKG3IcSsPa3pgMgP&usg=AFQjCNGggkqEYW_giQ2UiR9K1MssqjSfuA&bvm=bv.79142246,d.ZWU
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A similar difference is reflected in multi-mandated versus strictly humanitarian
NGOs, for example, Oxfam in contrast to MSF.>? Multi-mandated NGOs carry out
more development, conflict mitigation and human rights work in addition to their
humanitarian operations. UN sub-organisations, as well as organisations
cooperating closely with the UN, are bound by decisions of the UN Security
Council and thus have difficulties in adhering to the humanitarian principles. The
food organisations have to deal with the fact that food is a bulk good that needs to be
paid for, and provided by, donor governments. They are therefore more government
dependent than highly specialised medical organisations.

Moreover, an obvious divide can be observed between NGOs based in the global
north, which receive the greatest share of humanitarian funding by their host States
and the population of their home countries as opposed to local organisations based
in the global south, which often depend on cooperation with international organi-
sations or international NGOs to generate funds. At the same time, international
partners need the knowledge of local partner organisations to implement their
projects. The field of humanitarian NGOs has expanded rapidly since the 1990s
in terms of numbers in NGOs and diversity. The increasing demand, the changing
international political environment and a number of hurtful experiences in which
humanitarian action got caught up have driven the sector to increasingly question
its effectiveness and legitimacy.”® Humanitarian organisations have thus begun to

. . . . . 54
‘[...] rationalise, bureaucratise, and professionalise’.

5 Conclusion

As has been shown, global governance and humanitarian governance share certain
features.”

First, norms and institutions are created to ease cooperation and coordination in
humanitarian affairs to work towards the common goal of helping suffering
populations. Moreover, loaded with the imperative to help, this is a highly norma-
tive and morally necessary and justified project as it is perceived as ultimately
serving the greater good.

Second, as in other areas of international politics, we observe an increase in
numbers and relevance of non-State actors, as well as governance processes shaped
by a multitude of actors with at least partly competing interests.”®

S2Walker and Maxwell (2009).
53Harrell-Bond (1986).
S4Barnett (2005) (723-740), p. 22.

31d., pp. 380ff. While underlining the similarities of global governance and humanitarian gover-
nance, Barnett advocates for widening the scope of research on humanitarian affairs to further
understand how humanitarianism works.

5%1bid.
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Third, international relations theories, as well as studying the development of
organisations and institutions in the international system, can help to understand what
motivates States to cooperate and how multilateral governance solutions in the shape of
international organisations may work in humanitarian affairs. At the same time, many
challenges, problems prevail, such as paternalism, politicisation and securitisation.

With the so-called new wars,>’ the context in which humanitarian action is
taking place is changing. In contrast to interstate conflicts, nowadays, internal
conflicts with various State and non-State parties are the dominant setting in
armed conflicts. This leads to various complications and dilemmas.

First, aid organisations may, over time, replace State functions—which are not
their aim. Although many evaluations and empirical studies highlight the importance
of local knowledge (about social structures and hierarchies, discrimination, vulnera-
bilities, cultural norms and practices), humanitarians still do not use them to a
sufficient extent. In theory, key words like ‘capacity building’, ‘strengthening of
local coping mechanisms’ and ‘resilience’ are reproduced in countless policy docu-
ments, but the lack of cooperation and collaboration with local partners and represen-
tatives of the beneficiaries persists. Nevertheless, international NGOs usually depend
on local partners for the implementation of projects. Humanitarian action should be
delivered based on the principle of subsidiarity, that is, only after local resources and
coping mechanisms have been exhausted. Instead, international humanitarian action
frequently creates dependence on external interventions.”® In some cases, the depen-
dence on international humanitarian action and the powerful position of aid workers
may lead to abuse of authority, increasing the vulnerability of victims. In reality, the
degree of cooperation with local partners differs between organisations—today, many
of them increasingly employ local personnel, reducing international personnel to a
minimum. However, that does not fully solve the problem as local NGOs are domi-
nated by—and personnel for international NGOs is frequently recruited from—the
dominant educated elite, which may not always be familiar with local circumstances
in crisis contexts. Moreover, corrupt elites and other parties to the conflict may also
exploit aid. In sum, these conditions point to the consistently existing north versus
south power assymetry in combination with prolonged dependencies of suffering
populations in humanitarian action, which creates and reinforces paternalistic struc-
tures, or as Barnett puts it: ‘Humanitarian governance operates with an emancipatory
ethic that can justify and even legitimate acts of domination’.>

Second, humanitarian organisations have always been, and are increasingly
perceived to be, political actors taking sides in conflicts, which threatens the
principle of neutrality.®® The perception of western international organisations by
the local population differs: sometimes, western organisations are accorded an
exaggerated degree of trust—whereas in other cases, their presence may increase

S7Kaldor (2006).

S8Miiller (2013), pp. 147-157.
59Barnett (2012), p. 487.
SOCt. Weiss (1999).
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tension and mistrust concerning western engagement. Moreover, humanitarian
organisations are frequently viewed with scepticism, especially since the events
surrounding 9/11. As a result of the global war on terror, national foreign policies
have reinforced the claim to put national security interests first, by all means. This
has thus led to a re-politicisation of humanitarian affairs.®’ The blurring of lines
between civil and military actors, as well as multi-mandated organisations, which
do not strictly adhere to the humanitarian principles and foreign policies making
use of humanitarian action to pursue their national interests, threatens access to
vulnerable populations and further increases the risk of politicising aid.®?

At the same time, the international political discourse is increasingly dominated
by security concerns. The increase in international military interventions poses a
constant challenge for humanitarian civilian interventions with high risks for the
security of humanitarian personnel. To further understand the politics of humani-
tarian action in world politics, we need to widen the scope of research both by
breaking down disciplinary bound thinking and including more academics from the
global south, where most humanitarian crises occur.
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Principles and Professionalism: Towards
Humanitarian Intelligence

Andrej Zwitter

1 Introduction

Geopolitical challenges not only cause humanitarian crises; they can also be the
source of failures in humanitarian action. Recent years have brought unique
changes to the humanitarian landscape, from criminal and political threats, prolif-
eration of actors in the international humanitarian sector, to professionalisation and
accountability agendas imposed by international organisations and the humanitar-
ian community itself.

This chapter outlines the most important political changes and challenges on the
global stage, such as terrorism, the disappearance of humanitarian space, new actors
besides traditional humanitarians and international coordination mechanisms.

Due to these changes and challenges, international humanitarian action is today
more than ever in need of an advancement in analysis skills and strategic planning
techniques in order to improve humanitarian projects and interventions.

At the same time, hesitation to learn from the experience and skills, which
traditional intelligence analysis offers, stems in large part from a belief embedded
in the culture of humanitarian action that denotes intelligence agencies negatively.
However, the fact that intelligence analysis can provide exactly the skills and tools
needed in the humanitarian field to improve project development and programming
makes a strong case to use this experience for the professionalisation of humani-
tarian action. At the same time, it remains important that humanitarian actors keep a

This chapter is an adapted excerpt from the following book: Andrej Zwitter, Humanitarian
Intelligence: A Practitioner’s Guide to Crisis Analysis and Project Design, Rowman &
Littlefield Publishers, New York, London 2016, Chapter 1, pp. 11-28. More information can be
found on www.humanitarianintelligence.net. Reprinted with the permission of the publisher.
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distance from intelligence actors. The concept of humanitarian intelligence is a way
to strike the necessary balance in order to create a humanitarian intelligence
tradecraft needed for analysis and intervention design that can save lives and
improve safety and security of aid workers.

The foremost aim of this chapter is to show that humanitarian analysis needs are
in many respects similar to traditional intelligence needs. Comparing both frame-
works, this chapter covers the most important elements that constitute operational
geopolitical parameters of humanitarian organisations.

Defining humanitarian intelligence means to first explain how the needs of
humanitarian aid workers have changed over the last decades in political terms
(2). Furthermore, it requires operationalising the humanitarian principles and the
concept of ‘humanitarian space’ (3). The onset of the global war on terrorism
(GWOT), specifically the effects of terrorism and counterterrorism on humanitarian
action (4), and elements of professionalisation that have evolved in response to
failures and lessons learned, (5) also need to be explained. Finally, once we
understand the processes set in motion by experiences regarding success and
failures, we can better grasp how international coordination mechanisms in human-
itarian action evolved (6). Only then are we able to properly define humanitarian
intelligence (7).

In other words, this chapter provides an intelligence perspective on the key
geopolitical parameters that any humanitarian analyst, whether working for a small
NGO or for a large international organisation, needs to understand and to a large
degree also implement when planning operations.

2 The Changing Nature of Humanitarian Analysis Needs

Humanitarian action is not a new phenomenon. In fact, humanitarian aid in a
structural and normatively embedded fashion has been provided to combatants
since the onset of international law on the customs of armed conflict and the
treatment of prisoners of war and those no longer capable to engage in acts of
warfare (persons hors de combat).

The year 1864 marked a historical turning point, with Henri Dunant’s founding
of the International Committee of the Red Cross (ICRC), an organisation dedicated
to alleviating suffering of persons hors de combat, prisoners of war and the civilian
population. Subsequently, a number of international treaties were established to
humanise warfare and protect the most vulnerable.

Another major turning point for the field of humanitarian action was the end of
the Cold War, which led to a proliferation of humanitarian aid with the inclusion of
many new non-governmental organisations (NGOs) and private groups dedicated to
delivering aid to vulnerable populations affected by conflict or natural disasters.

The 1990s were marked by major humanitarian crises, in Somalia, Rwanda and
Yugoslavia, to name but a few, many of which put humanitarian action to the test.
For example, while the humanitarian intervention in Somalia helped in saving an
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estimated 100,000 lives, it also cost the lives of many soldiers and United Nations
(UN) peacekeepers. Militia leaders used stolen food aid to generate cash and
purchase weapons to ensure the loyalty of their followers, which perpetuated the
conflict and created an imbalance of power that is shaping the Somali political
landscape until today."

While the goal of humanitarian aid workers and UN missions certainly was to
alleviate suffering in all of these cases, the planning of many programmes and
projects had serious omissions, which led to disastrous consequences for aid
beneficiaries, the wider population and, eventually, entire nations. Consequently,
researchers and analysts have justifiably criticised the conduct of the international
community and humanitarian organisations for unintentionally prolonging conflicts
and causing negative consequences for aid beneficiaries.” This prompted Hugo
Slim to argue that

[h]umanitarian aid obviously does have a dark side. Misapplied or not, the provision of help

may well have negative repercussions beyond its original intention. The challenge for relief

agencies is to determine the proper limits of their moral responsibility for this dark side, and
then make all efforts to mitigate against it in their programmes.’

The international community and humanitarian organisations did take this
critique very seriously and agonised over how to ensure that aid delivered would
not yield unintended consequences. They set up standards, codes of conducts, as
well as monitoring and reporting procedures, part and parcel of what is now known
as the professionalisation of aid.

Another change in the field that affected the humanitarian community directly
were the increasing attacks on humanitarian aid workers by terrorist organisations,
especially in the wake of the post-9/11 conflicts in Afghanistan and Iraq, which
were part of the larger GWOT, initiated by the United States of America (US) and
its coalition of the willing. The effects of this change in the humanitarian opera-
tional space will be discussed in detail in the next section.*

In summary, the field of humanitarian action is under constant influence from a
variety of factors that in part also determine analysis needs of rapid needs assess-
ment teams, security experts, project design teams and project managers. The times
in which humanitarian actors considered delivering food and makeshift shelters as
sufficient means to fulfil their obligations are past. Today, humanitarian action is a
major global industry, and States, as well as international organisations, are willing
to spend massive amounts of money and in kind aid to help disaster and conflict
stricken populations, which in turn attracts “for-and not-for-profit”, faith-based and
secular organisations alike. Foreign aid spending is also an important part of foreign
policy strategies. They can put further pressure on aid organisations, for example in
the form of donor interests, particularly when trying to utilise aid to achieve

'Clarke and Herbst (1996), pp. 7Off.

2 Anderson (1999).

3Slim (1997), p. 256.

4Zwitter (2008), http://sites.tufts.edu/jha/archives/223; Macrae and Harmer (2003).
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political goals. At the same time, humanitarians increasingly face safety and
security risks, are required to provide better aid standards and have to comply
with counterterrorism legislation.” Among the most important factors affecting
humanitarian space and analysis needs are as follows:

* humanitarian principles and humanitarian space;

« effects of local-organised crime, terrorism and counterterrorism;

¢ professionalisation of humanitarian aid (standards of accountability); and
e coordination challenges among humanitarian stakeholders.

3 Humanitarian Space and Humanitarian Principles

Humanitarian space can be defined and understood in several ways. It may refer to
the following:

 the operational space of humanitarian agencies necessary to meet humanitarian
needs in accordance with the humanitarian principles;

« the space within which beneficiaries are able to uphold their rights to relief and
protection;

e a sphere in which international humanitarian law is respected, allowing for
unhampered aid relief; or

e humanitarian space as a product of the dynamic and complex interplay of
political, military and legal actors, interests, institutions and processes.®

Most commonly, it simply denotes the ‘humanitarian operating environment’.

There are several ways to achieve this operational space, generally either relying
on military protection of aid workers or on the concept of humanitarian legitimacy
(also called ‘acceptance’). The latter depends, according to the ICRC, on the
upholding of the humanitarian principles. Accordingly, Thiirer explains that

[t]he first issue is the subjective impartiality of the people who represent the organizations,
the second being that of the structural characteristics of the organizations themselves — they
must have room for manoeuvre with respect to the government and/or the parties to the
conflict; independence and impartiality must be integral characteristics of the organization,
and these characteristics must be guaranteed. Furthermore, their impartiality and indepen-
dence must not only exist objectively, but must also be experienced and perceived by the
outside world.”

Since their establishment in international humanitarian law, the humanitarian
principles have become somewhat of a sacred vow to humanitarian aid agencies,

SFor a detailed legal review of EU and US counterterrorism legislation concerning humanitarian
and development aid see: Zwitter (2014), pp. 315-332.

%Collinson and Elhawary (2012), p. 1, http://www.odi.org/sites/odi.org.uk/files/odi-assets/publica
tions-opinion-files/7643.pdf.

"Thiirer (2007), p. 60.
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Beneficiary
(Recipient State)
Sphere

Fig. 1 Humanitarian space as consisting of humanitarian principles. Developed by the author,
Andrej Zwitter. Reproduced by kind permission of the publisher from Andrej Zwitter, Humani-
tarian Intelligence: A Practitioner’s Guide to Crisis Analysis and Project Design, Chapter 1,
pp. 11-28 (Rowman and Littlefield, New York, London, 2016)

the UN humanitarian system and other stakeholders. To these actors, these princi-
ples are the all-encompassing norms that are or should be present in all humanitar-
ian operations, although it has to be mentioned that not all actors always adhere to
the principles or interpret them equally. Out of seven principles established at the
XXth International Conference of the Vienna Red Cross in 1965, four are univer-
sally applicable®:

e humanity: to prevent and alleviate human suffering wherever it may be found;

* impartiality: to not discriminate on the basis of nationality, race, religious
beliefs, class or political opinions; to relieve suffering, giving priority to the
most urgent cases of distress;

» neutrality: to not take sides in hostilities or engage at any time in controversies of
a political, racial, religious or ideological nature;

e independence: to act autonomously from States, international organisations and
other authorities.

All four principles together form the humanitarian space (see Fig. 1).

Humanity is the overall objective, the reason underpinning all humanitarian
work. It also guides actors to what should always be the prime directive where
they face situations that require difficult decisions (so-called hard cases). The
principles of impartiality, neutrality and independence guide the modus operandi
of humanitarian operations. They determine the way humanity is to be achieved in
external relations towards beneficiaries, donors and warring factions. This means
that it requires humanitarian actors to set deliberate actions towards beneficiaries,
donors and other stakeholders in order to be perceived as legitimate actors, which in
turn is thought to achieve what is referred to as ‘humanitarian space’.

8Pictet (1979), http://www.icrc.org/eng/resources/documents/misc/fundamental-principles-com
mentary-010179.htm.
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Neutrality is the operational instrument in the field ensuring that nobody is being
discriminated against. It is a principle that bridges the donor and the beneficiary
sphere and prohibits an organisation’s ideology from interfering with the principle
of humanity, which posits the need of people as the sole determinant measure of aid
distribution.

Impartiality refers to not taking sides between the opposing goals of parties in a
conflict (this includes the international community and donor perspectives). As a
principle located in the beneficiary or local sphere, it ensures that conflict parties do
not oppose the delivery of aid to each other because both can benefit from the same
advantage.

Independence serves to create an image of detachment from political goals,
which are often present in the donor sphere. In order to ensure that aid agencies are
perceived as truly impartial, they must be independent from donor and State
interests (including democratisation and regime change agendas of States).

A violation of either of the principles can lead to stakeholders perceiving the
humanitarian organisations as less neutral and may provide the former with cause to
attacks, denial of access and other hindrances prone to limiting humanitarians’
operational space. It is (sometimes wrongly) assumed that the principles and the
humanitarian space they create to protect humanitarian aid workers also keep
criminal entities in check.

However, coping with the threat of criminal actors, who simply aim to profit from
aid and relief organisations, for example through kidnapping, carjacking, theft or
sexual assault, often requires more than acceptance creating measures. Kidnapping
in particular, the average global rate of which has risen by 28% in the 3 years before
2014, increases the call for military protection or security details. The challenge
with a more protection-based approach, however, is that such measures must be
carefully designed so as not to limit contact, and alienate the host community."°

With regard to these criminal security issues, humanitarian organisations might
have to resort to means of protection beyond acceptance-based security, which require
a much more in-depth analysis of the local context and its stakeholders. The challenge
is to continue to operate on the basis of the humanitarian principles while ensuring
staff security and continuing to work closely together with the local population.

4 The Effects of Terrorism and Counterterrorism

The attacks on the World Trade Center and the Pentagon on 11 September 2001 had
a profound effect on world politics, eventually leading to the interventions in
Afghanistan and Iraq. The consequences of the politics of the GWOT did also not

9Aid Worker Security Report 2013 (2013), p. 4, http://aidworkersecurity.org/sites/default/files/
AidWorkerSecurityReport_2013_web.pdf.

14, p. 7.
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halt before the humanitarian principles and the misuse of ‘hearts and minds’
practices by the invading forces. Intelligence agencies on the ground further blurred
the lines between humanitarian organisations and enemy combatants.

Initially, after the first terrorist attacks struck the UN Office for the Coordination
of Humanitarian Affairs (OCHA) in Baghdad in August 2003 and killed 22 people,
including UN envoy Sergio Vieira de Mello, the humanitarian community hardly
responded. Only a year later, when NGOs themselves became targets, starting with
the kidnapping of two Italian aid workers (the ‘two Simonas incident’ as it was
referred to in the NGO community), that the humanitarian community became
aware of its own vulnerability and decided to respond by either keeping a
low-profile or leaving the country altogether.'' To illustrate the seriousness of the
situation in numbers, during the year 2008, then UN Secretary General Ban
Ki-Moon reported (UN staff, numbers in brackets: NGO staff) 25 (63) deaths
from attacks, 490 (236) attacks, 160 (70) cases of detention by State authorities,
39 (103) incidents of unlawful detention by non-State actors, 263 (41) cases of
assault, 546 (132) incidents of harassment, 578 (113) armed robberies, 119 (50) inci-
dents of vehicle hijackings, etc.'>

Consequently, the effects of terrorism and counterterrorism on humanitarian
action cannot be underestimated. The US as one of the biggest humanitarian donors
is particularly concerned that funds dedicated for aid could reach and unwillingly
bankroll terrorist groups. International and regional organisations have their own
concerns when it comes to the dual role they play with regard to the political nature
of development aid, which conflicts with the neutral and impartial nature of
humanitarian aid. These concerns and strategies to resolve them often do not
match the NGOs’ perception of the situation and their concerns for safety and
security in the field. Local beneficiaries, in the meantime, are addressees of terrorist
and counterterrorist operations and hearts-and-minds tactics and are recipients of
humanitarian aid. In the years after 9/11, the impact of donor policies on human-
itarian actors, encouraging the militarisation of aid, increasingly affected the image
of humanitarian actors, questioning their impartiality and neutrality. There are,
however, also important arguments in favour of the use of military support in
humanitarian action, for example concerning the provision of humanitarians with
the necessary transport and logistics or protecting civilians and aid workers from
violence by State and non-State actors. In this regard, the military can often also be
seen as a humanitarian actor itself, present in civil and military cooperation
(CIMIC), together with other stakeholders such as UN agencies.

The two most common arguments for and against military protection of human-
itarian aid workers are either diametrically opposed or constitute a vicious cycle:
(1) humanitarian assistance requires military protection/involvement because of
likely attacks, whereas (2) military involvement is a cause of the attacks against
humanitarian aid workers. Advocates of the second argument usually demand a
strict separation of military and humanitarian organisations. As an alternative

7witter (2008).
12Ki-Moon (2008).
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strategy to hardening targets by military protection, they commonly propose the
creation of humanitarian space through acceptance.

The GWOT, even though the term has largely disappeared from public dis-
course, continues to affect the operation of humanitarian organisations in various
ways. As regards funding of humanitarian actors, NGOs increasingly try to keep the
origins of their funds secret and try to steer clear of implicit or explicit political
agendas of donor States. This relates strongly to how NGOs position themselves
vis-a-vis beneficiaries and the wider public. The GWOT also had an impact on
programmes and projects: it led to the reduction of proximity of international NGOs
to the field by the increasing use of implementing partners and steering of projects
from secure locations (remote controlling); furthermore, NGOs tend to reduce their
visibility in areas with hostile stakeholders.

The US has introduced the Partner Vetting System (PVS) for all organisations
that apply for funding from USAID, which screens data on staff and implementing
partners through CIA, FBI and NSA channels. This system has raised concern as
being at best a big administrative burden to NGOs and at worst an infringement of
privacy or even a potential security risk."? The PVS, together with terror lists of
intergovernmental organisations and States, might help to monitor suspect entities,
but in the perception of many humanitarian organisations it has also reduced
humanitarian operational space and put humanitarians at risk of legal prosecution
if they happen to be viewed as cooperating in any way with terrorist organisations,
be it through direct assistance of people in need or in cases of negotiation for access
to certain regions.

5 The Professionalisation of Humanitarian Aid

The trend towards professionalisation of aid can be attributed to the increasing
awareness of the humanitarian community and other stakeholders that aid is not
intrinsically beneficial because of the well-intentioned motivation underlying it,
that when conducted unprofessionally it may result in negative (albeit unintended)
consequences. Humanitarian organisations are increasingly under pressure to per-
form better, uphold standards and be accountable towards different stakeholders for
local projects, funding, mandates and their overall mission.

For one, governmental and private donors expect their implementing partners to
provide results for investment (Has the organisation done what it promised to do to
obtain funding?)—this is in most cases a question of accounting. Beyond this point,
the academic community has an important role in assessing and evaluating the
successes and failures of aid organisations in disaster situations. Such assessment
most often goes beyond mere accounting and asks questions of add-on collateral
damage (unintended consequences of humanitarian action such as destruction of
local markets), long-time impacts (such as aid dependency) or questions about

3Zwitter (2014).
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cultural appropriateness, gender equality, beneficiary participation and ethics. The
peer group of established humanitarian agencies, such as newcomers, and commer-
cial relief contractors, such as DHL or Development Alternatives Inc., as well as
the military, further increases the pressure on humanitarian organisations to
professionalise their actions. Most importantly, however, a push originating from
academics and donors for greater accountability towards the inclusion of benefi-
ciaries at all stages of a relief project (planning, implementation, evaluation) raised
the bar even higher. All these stakeholders put pressure on aid organisations to
improve their performance, to be transparent in and to almost volunteer account-
ability to all interested parties.'*

In the early 1990s, almost no common standards for humanitarian action besides
international humanitarian law existed. The failure of many humanitarian projects
during that time was in part attributed to the lack of standards of performance and
accountability. Today, prompted by initiatives of the International Federation of the
Red Cross and Red Crescent and OCHA, several important standards and codes
exist. These are important as they set the parameters of operations. Some of the
important codes and standards to be mentioned are as follows:

e The Code of Conduct for The International Red Cross and Red Crescent Move-
ment and NGOs in Disaster Relief: this voluntary code of conduct was set up in
1994 and is a yardstick for self-governance of humanitarian organisations. It is
assumed to be a minimum standard of professional conduct containing, among
other elements, the humanitarian principles.'’

e The Sphere Standards (Humanitarian Charter and Minimum Standards in
Disaster Response) comprise widely recognised sets of common principles and
universal minimum standards for disaster relief. The minimum standards are
performance benchmarks in the following areas: water, sanitation and hygiene
promotion (WaSH), food security, nutrition and food aid; shelter, settlements
and non-food items; health services.'®

e The Core Humanitarian Standards (CHS), launched in December 2014 to
replace the HAP 2010 Standards, the People in Aid Code of Good Practice
and the Core Standards section of the Sphere Handbook,l7 covers the commit-
ments shown in Table 1.

e The Quality COMPAS reference framework is a method of quality assurance
developed on the basis of a six-year research project. It uses its own set of tools,
offers training modules and consultancy services.'® The COMPAS criteria and
key processes (Table 2) are worth mentioning as they can be considered mini-
mum quality criteria similar to the Core Standards'’:

“Lancaster (1998); Stoddard (2009), pp. 246-266.
http://www.ifrc.org/en/publications-and-reports/code-of-conduct/#sthash. M46QiRp2.dpuf.
'®http://www.sphereproject.org.

17http://Www.corehumanitariamstamdard.org.

! 8http://www.compasquallite.4;)rg.

19Groupe URD (2009), p. 8, http://www.compasqualite.org/Setup/en/V9.06-EN_Quality_ COM
PAS_companion_book.pdf.
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Table 1 Core Humanitarian Standards

1. ‘Communities and people affected by crisis receive assistance appropriate and relevant to their
needs.

2. Communities and people affected by crisis have access to the humanitarian assistance they
need at the right time.

3. Communities and people affected by crisis are not negatively affected and are more prepared,
resilient and less at-risk as a result of humanitarian action.

4. Communities and people affected by crisis know their rights and entitlements, have access to
information and participate in decisions that affect them.

5. Communities and people affected by crisis have access to safe and responsive mechanisms to
handle complaints.

6. Communities and people affected by crisis receive coordinated, complementary assistance.

7. Communities and people affected by crisis can expect delivery of improved assistance as
organisations learn from experience and reflection.

8. Communities and people affected by crisis receive the assistance they require from competent
and well-managed staff and volunteers.

9. Communities and people affected by crisis can expect that the organisations assisting them are
managing resources effectively, efficiently and ethically.’

Developed by the author, Andrej Zwitter, citing CHS Alliance, Groupe URD and the Sphere
Project: Core Humanitarian Standard on Quality and Accountability, p. 9 (2014), http://
corehumanitarianstandard.org/files/files/Core%20Humanitarian%20Standard %20-%20English.pdf
(accessed on 14 April 2017)

Table 2 COMPAS criteria and key processes

A. ‘The project responds to a demonstrated | B. The project achieves its objectives
need

C. The project removes or reduces the risk | D. The project aims for positive impacts beyond
of negative impacts implementation

E. The project is consistent with the F. The project respects the population

agency’s mandate and principles

G. The project is flexible H. The project is integrated into its institutional
context in an optimal manner

I. The agency has the necessary resources J. The agency has the appropriate management

and expertise capacity
K. The agency makes optimal use of L. The agency uses lessons drawn from
resources experience.’

Developed by the author, Andrej Zwitter, citing the COMPAS Ceriteria and Key Processes, http://
www.compasqualite.org/en/compas-method/presentation-compas-method.php (accessed on 14 April
2017)
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6 Coordination Challenges Among Humanitarian
Stakeholders

Humanitarian action on the UN level dates back to the inception of the UN itself. In
November 1943, a UN predecessor, the UN Relief and Rehabilitation Administra-
tion (UNRRA), was established. It was set up to provide aid to freed areas and to
refugees. After the end of World War II, out of this organisation grew the two first
UN aid agencies, today’s UN High Commissioner for Refugees (UNHCR) and the
UN International Children’s Emergency Fund (UNICEF). During the Cold War,
several others followed, including the World Food Programme (WFP, 1961) or the
UN Development Programme (UNDP, 1965) to cater to humanitarian needs.”” The
proliferation of UN agencies with mandates relating to relief aid led to the need to
coordinate and restructure the UN’s humanitarian system in organisational and
operational terms.

In 1991, the UN General Assembly (UNGA) responded to this need with its
landmark Resolution 46/182,>! which aimed at a consolidation of the UN system of
humanitarian aid.

First, it established the operational principles, which from now on would be
binding on all UN agencies delivering humanitarian aid: humanity, neutrality and
impartiality.

Second, it established in accordance with general principles of international law
(specifically the sovereignty of States) that primary responsibility for the initiation,
organisation, coordination and implementation of humanitarian assistance lies with
the States concerned. In terms of operational principles, the UNGA further added
that linking relief, rehabilitation and development (LRRD) should be implemented
as a fundamental principle within the UN humanitarian system as a whole. In
structural terms, the resolution established coordination mechanisms for the orga-
nisation of actors, the consolidation of appeal processes for funding and overall
strategy development:

» Inter-Agency Standing Committee (IASC),

* Emergency Relief Coordinator (ERC) as Under-Secretary General,
e Central Emergency Response Fund (CERF),

¢ Consolidated Appeals Process (CAP),

¢ Department of Humanitarian Affairs (DHA).

In 1998, the DHA was restructured by the Secretary General into OCHA, with an
expanded mandate to include the coordination of all humanitarian responses on the
UN level, policy development and humanitarian advocacy.

207 witter (2011), pp. 53-55.

2'UN General Assembly, Strengthening of the coordination of humanitarian emergency assistance
of the United Nations, 19 December 1991, UN Doc. A/RES/46/182.

220CHA, History of OCHA, http://www.unocha.org/about-us/who-we-are/history.
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The failure to respond to the 2004 Darfur Crisis prompted the ERC to launch the
Inter-Agency Real-Time Evaluation of the Humanitarian Response to the Darfur
Crisis to develop lessons learned. It concluded that the humanitarian response to the
Darfur Crisis was ‘delayed and inadequate, primarily due to the inability of
agencies to mobilize capacity and resources’.”

Frustration mounted with the response to the 2004/5 Indian Ocean tsunami,
which eventually led the ERC to commission the Humanitarian Response Review
(HRR). This report concluded that the overall system of humanitarian action
(including the UN, Red Cross Movements, ICRC and NGOs) was in need of
stronger humanitarian leadership to develop an overall strategy and a clustering
of agencies into a sectoral coordination system in order to improve strategies on this
level as well.**

This reform process led the IASC to develop a cluster approach with the
following aims:

At the global level, the aim of the cluster approach is to strengthen system-wide prepared-
ness and technical capacity to respond to humanitarian emergencies by ensuring that there
is predictable leadership and accountability in all the main sectors or areas of humanitarian
response. Similarly, at the country level the aim is to strengthen humanitarian response by
demanding high standards of predictability, accountability and partnership in all sectors or
areas of activity.?

The cluster approach assigns leadership in different sectors of humanitarian aid
to different organisations, which are particularly well versed in the specific area.
These cluster leads coordinate the overall cluster strategy, develop preparedness
and eventually become providers of last resort aid in case implementing partners
fail to perform (with the exception of the ICRC). On a local level, these responsi-
bilities contain more specifically the following?®:

o establishment and maintenance of appropriate humanitarian coordination
mechanisms;

¢ coordination with national/local authorities, State institutions, local civil society
and other relevant actors;

e participatory and community-based approaches;

¢ needs assessment and analysis;

* emergency preparedness;

e planning and strategy development;

« application of standards;

e monitoring and reporting, etc.

Figure 2 illustrates the cluster approach as it is presently implemented.

23Humphries (2013), http://sites.tufts.edu/jha/archives/1976.
2*Adinolfi et al. (2005), pp. 9-12.
ZGuidance Note on Using the Cluster Approach to Strengthen Humanitarian Response (2006),

p- 2, http://interagencystandingcommittee.org/working-group/documents-public/guidance-note-
using-cluster-approach-strengthen-humanitarian-respon-0.

5., p. 7.
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Fig. 2 Cluster approach. Reproduced by kind permission of the United Nations from UN Office
for the Coordination of Humanitarian Affairs (OCHA)/Humanitarian Response, What Is the
Cluster  Approach, http://www.humanitarianresponse.info/coordination/clusters/what-cluster-
approach (accessed on 14 April 2017)

As has been shown, the humanitarian community has invested much time to
improve relief efforts and aid provision over the last decades. In this sense,
standards and coordination mechanisms represent important elements that guide
operation planning and need to be taken into account by humanitarian agencies.

7 Defining Humanitarian Intelligence

Helmuth von Moltke famously stated, ‘In war you will generally find that the
enemy has at any time three courses of action open to him. Of those three, he
will invariably choose the fourth’. As in other areas of intelligence analysis,
humanitarian intelligence also aims to reduce uncertainty and risk by providing a
basis for informed decision-making.
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In general, intelligence analysis employs research methods similar to those used
in market research or academic research. However, we can make three key distinc-
tions between academic/market research and humanitarian and security
intelligence.

First, in intelligence, accurate information is not readily available, and a wide
range of methods and techniques must be deployed for data collection to compen-
sate for that fact.

Second, concealment, deception and denial are routinely encountered during
intelligence work. Actors are often suspicious of new third parties with potentially
diametrically opposed agendas, which are met with secrecy or even hostility.

Third, intelligence bias with regard to anticipated deception and negative expec-
tations regarding adversary actors tend to affect analytic interpretation. The fear
that no information can be fully trusted (as it might be fed by counter-intelligence)
can lead even to a point where analytical assessments have to yield to ad hoc
intuitive decisions.

These three elements are common to humanitarian as well as traditional intelli-
gence analysis. However, in many other respects, the tools and methods are quite
different from traditional intelligence tradecraft. On the one hand, this has to do
with limited capacities of humanitarian actors regarding signal intelligence; on the
other hand, it is due to normative and operational standards specific to humanitarian
action (for example, humanitarian principles). This is particularly true when it
comes to accepted tools of recruiting informants and acquiring information. In
terms of a general classification of intelligence, the following taxonomy of Hank
Prunkun is very useful for humanitarian intelligence purposes’:

Tactical Intelligence

* is short-range or time limited;
¢ consists of patterns or operational mode activities.

Strategic Intelligence

¢ 1is considered to be a higher form of intelligence;

» provides a comprehensive view of a target or an activity;

« comments on future possibilities or identifies potential issues;

e provides advice on threats, risks and vulnerabilities;

» provides options for planning and policy development;

 assists in allocating resources; and

* requires extensive knowledge of the target or the area of activity.

Operational Intelligence

e provides immediate insight that supports an operation; and
* 1is oriented towards a specific target or an activity.

ZPrunckun (2010), pp. 7-8.
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To define ‘humanitarian intelligence’ is a matter of capturing the varieties of
practices of humanitarian actors, trying to assess the status quo in a humanitarian
crisis, the impact of humanitarian projects and programmes, as well as the under-
lying causes of persistent and complex emergencies. Humanitarian intelligence is
then defined as ‘the use of investigative and analytical techniques in service of rapid
and continuous assessment, project and programme development, impact evalua-
tion and learning’.

In terms of the above taxonomy, the intelligence needs regarding policy making
and programme development are best comparable with strategic intelligence;
project development requires skills in tactical intelligence, and the skills and
information necessary for the daily work of the security officer in the context of
the humanitarian operation would broadly fall into the area of operational
intelligence.

In order to achieve consistency and inter-organisational compatibility of intel-
ligence, coordinating bodies, such OCHA, have devised a variety of assessment
tools and standards. This demand for mainstreaming of intelligence gathering and
analysis is a consequence of the strong needs for coordination among different
international, regional and local governmental and non-governmental organisa-
tions, and to some extent their common financing through centralised donor orga-
nisations such as the European Commission’s European Civil Protection and
Humanitarian Aid Operations (DG-ECHO) and USAID. Mainstreaming, however,
remains difficult, in part due to the diversity of specialisations (food, health, shelter,
WaSH, etc.), the different needs (project, programme, rapid-needs or impact
assessment), the different standards applied (rights vs. needs-based approaches)
and many other factors.

Distinct from other analytical techniques, humanitarian intelligence operates on
specific key assumptions on security and safety:

e increased risks: routinely operating in volatile or hostile environments;

e higher threat acceptance threshold: negotiating access with potentially hostile
parties;

e operational security: providing humanitarian space, including threats to physical
and mental health of staff;

¢ establishing different tools and reporting formats for different clients (ECHO,
diplomats, aid agencies, etc.);

» target centric: considering staff safety and security as of an equal concern as the
livelihood of beneficiaries;

e socio-cultural intelligence needs for stakeholder interaction.

Humanitarian intelligence therefore focuses just as much on how to use human-
itarian early warning indicators to assess risks, evaluate trends and provide early
warning analyses as it does provide guidance on the operational design of human-
itarian relief efforts. Another important aspect of humanitarian intelligence is that
operational security depends on the intelligence analysis. This operational security
is not simply an augmentation of an operation by adding a security feature but in
fact means that operations needs to be designed in a way that ensures operational
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security intrinsically through every aspect of the project design. Humanitarian
intelligence then goes beyond just giving advice on decision-making but requires
the analyst to bridge analysis and project design through informing every single
project design decision with the necessary piece of intelligence.

Since NGO’s resources, unlike those of governments, are very limited, the same
group of people is usually in charge of both humanitarian intelligence analysis and
operations planning. This means that the intelligence analyst often also acts as
project designer. Organisational capacities are in most cases a plus; however, they
can also lead to bias concerning the evaluation of data and the needs for operations
to succeed. Humanitarian intelligence analysis, therefore, is specifically under
pressure to link all analytical steps as closely as possible to the project design
process within the LogFrame. Humanitarian intelligence in the end has to tie neatly
into the project cycle management as intertwining with the intelligence cycle.

Tactical humanitarian intelligence consists of rapid needs assessment (RNA)
and field awareness intelligence for rapid relief aid (i.e., in military terms referred to
as battlefield awareness, concerning, for example, accessibility of roads, mobility of
beneficiaries or presence of criminal entities). Operational humanitarian intelli-
gence, necessary in full-fledged projects, goes further. Most importantly, it
includes, among other information, a stakeholder analysis that informs about the
intentions of actors. Strategic humanitarian intelligence is mostly a policy tool and
relevant for aid projects and programmes with a longer time frame than a two-week
quick impact operation. The latter interacts with operational humanitarian intelli-
gence due to the ongoing trend towards linking relief, rehabilitation and develop-
ment (LRRD).

8 Conclusion

Humanitarian intelligence is closely related to traditional intelligence analysis. Like
intelligence agencies, also humanitarian actors increasingly rely on Big Data,
satellite imagery and automated analytics. However, while it shares common
characteristics with military and security intelligence, it differs very much from
both when it comes to humanitarian principles, operational parameters and the need
to create a positive local perception, as well as the potential to engage with
beneficiaries in a long-lasting collaboration. Humanitarian intelligence then must
be particularly wary of the clandestine element that often accompanies the field of
intelligence since trust by all stakeholders involved is one of the foremost elements
that contribute to success and future collaboration. This element of trust is partic-
ularly expressed in the concept of accountability and the humanitarian principles
that together form the backbone of professional humanitarian conduct.
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Public International Law

Elzbieta Mikos-Skuza

Public international law (PIL) today directly or indirectly impacts on every aspect
of human life and is very much of a concern to professionals in a diverse range of
specialisations, including in the field of humanitarian action. Regulations relating to
human rights standards, the status of refugees, protection of victims of armed
conflicts, international crimes, access to vulnerable populations in case of natural
disasters, environmental matters, global communications, dispute resolution and
management of interstate crises, among many others, all make up the realm of PIL.

This chapter focuses on those aspects of PIL that establish the international legal
framework of humanitarian action. It identifies the particular characteristics of PIL
that distinguish it from national law of States, as well as the main concepts and
notions it shares with all specific disciplines relevant to humanitarian action.

It is also worthwhile mentioning at the very beginning that the role of PIL is not
restricted to providing solutions in case of international problems but first and
foremost to regulate international relations in such a way as to prevent crisis,
avoid human suffering and thus reduce the need for humanitarian action in the
first place.

1 What Is Public International Law?

In the past, PIL was defined as the body of law governing relationships between
States—which for a long time remained its only subjects. Today, PIL is seen in a
much broader light as there are bodies other than States that also have rights and
obligations under PIL, particularly international intergovernmental organisations,
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such as the United Nations (UN) and humanitarian organisations within the UN
system. There are also more and more regulations in PIL that concern the rights and
obligations of individuals, particularly in the context of the protection of human
rights and responsibility for war crimes, genocide, crimes against humanity and
aggression. The unique international legal status of the International Committee of
the Red Cross (ICRC), as well as the prior role of national liberation movements
representing the interests of oppressed peoples exercising their right to self-
determination, should also be emphasised.

The complex reality of today’s international relations as expressed in the pro-
liferation of drafters and addressees of international legal regulations challenges the
traditional perception and definition of PIL. In his definition of PIL, Shearer takes
account of these developments:

International law may be defined as that body of law which is composed for its greater part
of the principles and rules of conduct which States feel themselves bound to observe, and
therefore, do commonly observe in their relations with each other, and which includes also:

a. the rules of law relating to the functioning of international institutions or organiza-
tions, their relations with each other, and their relations with States and individuals; and

b. certain rules of law relating to individuals and non-state entities so far as the rights or
duties of such individuals and non-state entities are the concern of the international
community.'

Another definition explicitly refers to the changing nature of PIL:

Public international law can be described as composed of two layers: a traditional layer
consisting of the law regulating coordination and cooperation between members of the
international society — essentially the States and the organizations created by States —and a
new layer consisting of the constitutional and administrative law of the international
community of 6.5 billion human beings.>

However, despite the recognition of the role of non-State entities, PIL is still
very much centred on State interests. Approximately 200 States in the world are the
primary, sovereign subjects of PIL, and the status of all other subjects results from
the will of States, most often expressed by way of agreements concluded
between them.

The necessity for an international legal framework is a consequence of the fact
that States and other subjects have varying, sometimes competing, interests and
demands, whereas the international community requires regular and predictable
conduct and behaviour to remain stable.’

PIL differs from private international law, which regulates conflicts of laws.
While the former primarily concerns the relationship between States in so far as
their official functions are concerned, the latter one relates to the activities of
individuals and companies in their private dealings across national frontiers.

'Shearer (1994), p. 3.
2Sassoli et al. (2011).

3M. Koskenniemi, What is international law for? In: Evans (2014), pp- 89-114, also including
numerous bibliographical references.
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Examples of private international law dealings may include contracts concluded by
humanitarian actors from one State carrying out international missions in another
State, employing local staff or renting office space in that State. The legal issue in
such a situation concerns the choice and/or determination of which State’s domestic
law applies to the private transnational contracts and potential disputes over their
execution.

2 Public International Law and Municipal Law

In order to approach the nature of PIL, we must first understand the particular
characteristics that distinguish PIL from municipal law.

Municipal law is usually identified with the existence of a central legislative
body with the authority to establish laws for an entire community subordinated to
this legislation, of a centralised system enforcing the law and of courts with
compulsory jurisdiction to settle legal disputes and prosecute those who violate
the law. These features, combined with the acceptance of a hierarchy of sources of
law, are characteristic of any State’s municipal law.

The concept of PIL differs substantially from an ideal national law in terms of
the lawmaking process, the system of enforcement and the nature of the interna-
tional judiciary.

2.1 The Absence of a Central Legislature

In municipal law, a supreme lawmaking body, such as a parliament, enacts legis-
lation, which is hierarchically binding upon other subjects of domestic law.

PIL, on the other hand, has no central lawmaking authority. As its main subjects,
States, are sovereign and equal, they themselves create the law that regulates their
relationships with each other.

Hence, State consent is a crucial notion in PIL as no one international norm is
binding upon States without their explicit or implicit consent. States express this
consent mainly by concluding agreements accepted as binding on each other or by
their established practices, which they recognise as legally binding custom. Even
the most self-evident rules will not be binding if such consent is not given. For
example, the prohibition of genocide is considered a rule of PIL not just because of
its moral and political value but because of the wide acceptance by the international
community of the Convention on the Prevention and Punishment of the Crime of
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Genocide of 1948* and the customary nature of this obligation, confirmed by the
International Court of Justice—the highest judicial authority in PIL.

Lastly, even those bodies composed of all, or almost all, States in the world, such
as the UN General Assembly (UNGA), have no legislative powers and cannot be
considered international parliaments.

2.2 The Absence of Compulsory Law Enforcement

Municipal law is enforced by a police force and prosecutor’s office. A breach of law
can result in conviction and punishment in the form of a fine or imprisonment. In the
case of a civil offence, such as a breach of contract, a party may be liable to pay
compensation.

Contrarily, in PIL, there is no international police force to oversee obedience to
the law. A State cannot be imprisoned or have a fine imposed on it for breaches of
the law, however grave they may be. As is the case with lawmaking, there is no
centralised law-enforcement agency. Consequently, enforcement of PIL is princi-
pally non-coercive and passes through diplomatic channels or via international
pressure. The instances in which coercion is used are infrequent exceptions rather
than the rule.

In case a State violates international norms, the customary rules on State
responsibility for internationally wrongful acts, reflected in a non-binding docu-
ment prepared by the UN International Law Commission,® provide that the State
responsible for such act is under an obligation to cease that act, if it is continuing,
and to offer appropriate assurances and guarantees of non-repetition.

The State is also obliged to make full reparation for the injury (both material and
non-material) caused. Such reparation may take the form of restitution, compensa-
tion and satisfaction, either individually or in combination. Restitution means the
re-establishment of the situation that existed before the wrongful act was commit-
ted. If damage cannot be made good by restitution, the State is under an obligation
to offer financial compensation. Insofar as neither restitution nor compensation is
possible, satisfaction should be given, which may consist in an expression of regret,
a formal apology or another appropriate modality.

“Convention on the Prevention and Punishment of the Crime of Genocide, UNTS, Vol. 78, No.
277, http://treaties.un.org/doc/Publication/lUNTS/Volume%?2078/volume-78-1-1021-English.pdf.
There are 147 States parties to this Convention.

3See: Advisory Opinion on Reservations to the Convention on Genocide, I.C.J. Rep. 1951, p. 15, at
23; Judgment in Barcelona Traction, Light and Power Co. (Belgium v. Spain), I.C.J. Rep. 1970,
p- 3, at 32.

SResponsibility of States for Internationally Wrongful Acts, UN General Assembly Resolution
56/83 of 12 December 2001, annex, http://legal.un.org/ilc/texts/instruments/english/draft_articles/
9_6_2001.pdf, Arts. 28-39.
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Another way of enforcing PIL, particularly where a State is not willing to make
reparation, is the imposition of sanctions adopted by States individually or collec-
tively, with due consideration to the principle of the sovereign equality of States.
Among such sanctions are suspensions or expulsions from international organisa-
tions. For example, the UN Charter provides that ‘a member of the United Nations
which has persistently violated the Principles contained in the present Charter, may
be expelled from the Organization’.’

A wider spectrum of sanctions is foreseen in case of threats to the peace,
breaches of the peace and acts of aggression.® They may take the form of
‘complete or partial interruption of economic relations and of (...) communica-
tion, and the severance of diplomatic relations’. If the UN Security Council
(UNSC) considers that such measures short of military force would be inadequate
to ensure compliance with PIL, it may decide that military action shall be taken,
including ‘demonstrations, blockade, and other operations by air, sea, or land
forces’.

In practice, the UNSC has imposed sanctions against States for violating PIL on
several occasions. The examples include non-military sanctions against
South Africa when it persisted in its policy of apartheid, trade restrictions against
Iraq for its refusal to comply with the UN directives for disarmament following the
Gulf War and also military action against Iraq in 1991, when it invaded and
occupied Kuwait, against Bosnian Serbs in response to the siege of Sarajevo in
1995 or against the Gaddafi regime in Libya for committing crimes against human-
ity in 2011.

2.3 The Absence of a Compulsory Judicial System

Where municipal law is breached, the judiciary and a coercive penal system are
available to react. Courts have mandatory jurisdiction that does not depend on good
will and consent of parties to legal proceedings.

In PIL, courts and tribunals exist, but they are of a different nature than domestic
judiciary. Some of them settle disputes arising between States; others hear cases
brought by individuals against States violating human rights or try individuals who
commit international crimes.

The competence of these tribunals always depends on State consent. No sover-
eign State can be compelled to appear before a court in any international pro-
ceedings. For example, the International Court of Justice (ICJ)—the principal UN

"Charter of the United Nations, adopted in San Francisco on 26th June 1945, http://treaties.un.org/
doc/Publication/CTC/uncharter.pdf, Art. 6. The procedure of expulsion is construed in a manner
that no State can be expelled against the will of one of the five permanent member States of the UN
Security Council. Such an expulsion has never taken place.

81d., Arts. 41-42.
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organ settling legal disputes and giving advisory opinions on legal questions, some
of them relating to humanitarian problems’—is competent only if the case is
referred to it by States or authorised organs satisfying all requirements provided
for in Article 36 of the ICJ Statute'” and in Article 96 of the UN Charter. More often
than not, in the first stage of legal proceedings before the ICJ, States disagree as to
whether the Court even has jurisdiction to hear the case.

The principle of State consent also applies to other tribunals. A person, claiming
to be a victim of a violation of his or her human rights by a State, may apply to an
international court against the State only if said State is a party to the treaty
establishing this court and recognises its competence. For example, an individual
is entitled to make claims before the European Court of Human Rights (ECtHR) on
the basis of human rights set forth in the Convention for the Protection of Human
Rights and Fundamental Freedoms, better known as the European Convention on
Human Rights,'" and may submit an application to the ECtHR in Strasbourg only if
a violation was committed by a State that is party to the Convention—in other
words, by a State that agreed to the establishment of the Court and submitted to its
jurisdiction.

As regards tribunals established in order to prosecute individuals for the most
serious crimes of international concern, such as the crime of genocide, crimes
against humanity, war crimes and the crime of aggression, their competence is
equally based on State consent, either directly or indirectly. For example, the 1998
Rome Statute of the International Criminal Court (ICC)'? provides the Court
jurisdiction insofar as States, on whose territory the crime was committed or of
which the person accused of the crime is a national, have ratified the Statute.
However, even if the State concerned is not a party to the Rome Statute, the
UNSC may refer cases to the court. States indirectly consented to this procedure
when they—becoming UN members—accepted the paramount role of the UNSC in
international relations, Article 24 UN Charter conferring on it ‘primary responsi-
bility for the maintenance of international peace and security’ and stipulating that
‘the Security Council acts on their behalf’.

°See: Advisory opinions on the Legality of the Threat or Use of Nuclear Weapons, 1.C.J. Rep.
1996, p. 226; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, I.C.J. Rep. 2004, p. 136; and judgments in: Case Concerning Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. USA), I.C.J. Rep. 1986, p. 14; Cases Concerning
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro as well as Croatia v. Serbia), 1.C.J. Rep.
2007, p. 43 and 1.C.J. Rep. 2015, p. 118.

9The Statute of the ICJ is annexed to the UN Charter, of which it forms an integral part.

""European Convention on Human Rights, European Treaty Series No. 005, http://www.echr.coe.
int/Documents/Convention_ENG.pdf.

2Rome Statute of the International Criminal Court, United Nations, Treaty Series, Vol. 2187,
No. 38544, http://treaties.un.org/Pages/ShowMTDSGDetails.aspx?src=UNTSONLINE&
tabid=2&mtdsg_no=XVIII-10&chapter=18&lang=en.
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2.4 Public International Law Is Real Law

Its peculiar character is sometimes used to argue that PIL is not real law. Without
going into the details of this academic debate,'? it should be emphasised that the
reality is that States conduct their affairs on the basis of the existence of PIL. Even
in instances of breaches, the States concerned would not deny that there are existing
legally binding obligations on them. They would rather argue their conduct to be
consistent with the existing law as they interpret it. One may therefore conclude that
States, even the most powerful ones, cannot do as they please. Instead, they obey
PIL because it is in their interest to do so—either in their individual interest or in the
interest of the wider international community and universal human values.

3 Subjects of Public International Law

The notion of legal personality is central to every legal system. It means that entities
in a given system possess and exercise rights, discharge duties and have the
capacity to maintain their rights by bringing claims."*

In municipal law, individual persons, as well as corporate and other entities
established under domestic regulations, enjoy legal personality.

Contrarily, the principal subjects of PIL are States. It is through the permission
of States that other actors in the international legal sphere have derived their own,
independent legal international personality. These developments were acknowl-
edged by the ICJ as early as 1949:

The subjects of law in any legal system are not necessarily identical in their nature or in the
extent of their rights, and their nature depends upon the needs of the community. Through-
out its history, the development of international law has been influenced by the require-
ments of international life, and the progressive increase in the collective activities of States
has already given rise to instances of action on the international plane by certain entities
which are not States.'

The principal contexts in which the question of international personality has
arisen are as follows:

e capacity to conclude valid agreements in the international sphere;

e capacity to make claims in respect of breaches of PIL; and

e capacity to bear international responsibility in case such breaches are committed
by a given subject.

3See for details: S. Blay, The nature of international law, in: Blay and Piotrowicz (2005),
pp. 621, including numerous bibliographical references.

14See for details: Crawford (2012), pp. 58-70, including numerous bibliographical references.

15AdVisory Opinion on Reparation for Injuries Suffered in the Service of the United Nations,
1.C.J. Rep. 1949, p. 174, at 178.



130 E. Mikos-Skuza

These concepts and notions are highly relevant to humanitarian action because
the majority of PIL subjects are humanitarian donours, whose legal position
therefore matters.

3.1 States

Despite the central importance of statehood to international legal system, there is no
universally accepted definition of a State in PIL. The following criteria are consid-

. . . 1
ered necessary in order to establish a State’s existence'®:

e permanent population;

¢ defined territory—a State as an effectively established political community must
be in control of a certain area, even if its frontiers are sometimes not fully
defined;

e effective government, with centralised organs; and

¢ independence, represented by the capacity to enter into relations with other
States. The question as to whether recognition by other States is an additional
determinant of statehood cannot be discussed in detail here.

States are the most important donours of humanitarian assistance. It is estimated
that they provide 60-75% (considering yearly fluctuations) of the total volume of
global humanitarian aid."’

3.2 International Governmental Organisations

International governmental organisations are permanent associations of States with
powers they may exercise independently of the member States themselves. These
powers are exercised internationally—not just within one or more member States.
There is no universally adopted definition of an international organisation, but
certain elements are always present'®:

« international treaty as a legal basis;

e States as members;

e permanent organs; and

* capacity to exercise the organisation’s powers on the international plane.

1These criteria were defined in the Montevideo Convention on Rights and Duties of States of
1933, 165 League of Nations Treaty Series, p. 19. Although ratified by only 16 States, the
Convention has acquired a meaningful influence on the interpretation of the notion of statehood.
17See annual reports, http://www.globalhumanitarianassistance.org.

8Crawford (2012), pp. 681-682.


http://www.globalhumanitarianassistance.org
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Not every entity that operates in more than one State is a subject of PIL. There
are increasing numbers of international non-governmental organisations (NGOs)—
composed not of States but of individuals or associations whose cooperation is
based on agreements registered in a State chosen by the members. NGOs are very
active in different areas of international cooperation, including in humanitarian
action.'® Today’s humanitarian sector is unthinkable without organisations such as
CARE, Oxfam, Save the Children, World Vision, Doctors Without Borders and
many others. However, these NGOS are not subjects of PIL. Their legal personality
is limited to the domestic sphere. The same holds true for the legal status of
multinational enterprises.

International intergovernmental organisations (IGOs) active in the field of
humanitarian action include major world bodies such as the UN and its specialised
agencies, regional bodies such as the European Union (EU) or the African Union, as
well as institutions created for limited purposes in specific areas, such as the
Committee on the Rights of the Child established under the 1989 Convention on
the Rights of the Child.*

The UN, established in 1945, is accorded the most prominent role in the
international system and conducts its tasks on the basis of the UN Charter.”' The
Charter contains a number of specific references to ‘problems of humanitarian
character’, ‘human rights’, ‘dignity and worth of the human person’ or ‘higher
standards of living’.>? As today all independent States are parties to the UN
Charter and thus UN member States,23 they have committed to combine their
efforts to accomplish the aims stated in the Charter, including its humanitarian
purposes.

The Charter establishes six principal UN organs: a General Assembly (UNGA),
a Security Council (UNSC), an Economic and Social Council (ECOSOC), a
Trusteeship Council,** an International Court of Justice (ICJ) and a Secretariat.
Each of these organs is able to draw on the humanitarian provisions of the
Charterzs; however, the UNGA, ECOSOC and the Secretariat are of primary
significance. The UNGA is composed of all UN members, making up the one
forum where a matter may be brought before the entire international community. In

0Out of approximately 58,000 international NGOs active in different fields of international
relations, there are about 260 registered with the UN Office for the Coordination of Humanitarian
Affairs (OCHA)—http://www.uia.org.

2%Convention on the Rights of the Child, United Nations, Treaty Series, Vol. 1577, No. 27531,
http://treaties.un.org/doc/Publication/UNTS/Volume%201577/v1577 .pdf.

2IFor a link to the text of the UN Charter, see http://treaties.un.org/doc/Publication/CTC/
uncharter.pdf.

*2See: Preamble and Arts. 1, 55, 56, 62, 76 UN Charter.
2There are 193 UN member States (as of 20th June 2016).
2*This organ does not function anymore as the international trusteeship system ended in 1994.

*The UNSC may deal with humanitarian crises caused by an armed conflict while the ICJ may
analyse legal issues of relevance for humanitarian action.


http://www.uia.org
http://treaties.un.org/doc/Publication/CTC/uncharter.pdf
http://treaties.un.org/doc/Publication/CTC/uncharter.pdf
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addition, one of the UNGA’s main committees, the Third Committee, is competent
to deal with humanitarian issues. With regard to ECOSOC, the ambit of its
functions is very wide. It may initiate studies and reports and issue recommen-
dations on various matters, including for the purpose of promoting respect for,
and observance of, human rights and fundamental freedoms for all.*® ECOSOC
coordinates many of the activities of various specialised UN agencies, such as
the World Health Organization (WHO), the Food and Agriculture Organization
(FAQO) or the International Organization for Migration (IOM). It should be
emphasised that such specialised agencies are independent international orga-
nisations with their own legal personality. They do not share the UN’s legal
personality.

Within the complicated structure of the UN Secretariat, there is one office that
merits special consideration from the perspective of humanitarian action: the UN
Office for the Coordination of Humanitarian Affairs (OCHA). It plays a key role in
the operational coordination of humanitarian assistance in partnership with national
and international actors.

Lastly, the important role of different UN subsidiary organs, funds, programmes
and semi-autonomous agencies within the UN system must not be neglected. They
include the World Food Programme, the UN Children’s Fund (better known as
UNICEF), the UN High Commissioner for Refugees (UNHCR), the UN High
Commissioner for Human Rights (OHCHR) or the UN Relief and Works Agency
for Palestine Refugees in the Near East (UNRWA).

There are many IGOs that do not belong to the UN system but are recognised as
subjects of PIL and play an important role in the field of humanitarian assistance, on
a universal or regional level. With regard to the latter category, the role of the EU
cannot be overstated. The tradition of relief assistance delivered by the European
institutions is as long as the history of the European Communities themselves. In
1992, an effort was made to better coordinate such activities and the European
Community Humanitarian Office (known as ECHO) was established. Since 2010,
ECHO has been functioning as the European Commission’s Directorate General for
European Civil Protection and Humanitarian Aid Operations, ensuring rapid and
effective delivery of EU relief assistance. As part of the EU, ECHO is not a separate
subject of PIL.

3.3 The International Committee of the Red Cross

The International Committee of the Red Cross (ICRC) is a Swiss institution
founded in 1863 in order to ensure protection and assistance for victims of armed
conflict. Its mandate also encompasses humanitarian action during internal strife.

26Art. 62(2) UN Charter.
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As an association governed by Swiss civil law, the ICRC falls outside the
categories of subjects of PIL we have encountered so far. However, it is considered
an international legal person whose sui generis status (status of its own kind) is
recognised in international treaties, including the four Geneva Conventions of 1949
and their Protocols Additional of 1977,%” which together make up the main body of
international humanitarian law. They mandate the ICRC with several tasks, partic-
ularly as regards the protection of civilians and prisoners of war. In official
documents adopted by international organisations, addressing specific armed con-
flicts or categories of victims, the ICRC is referred to separately, usually following
the category of IGOs.”®

The ICRC should not be mistaken for the International Red Cross and Red
Crescent Movement of which it is but one, albeit highly important, component.
Other parts of the Movement include National Red Cross and Red Crescent
Societies, which may enjoy legal personality under the municipal laws of their
respective countries, and the International Federation of Red Cross and Red Cres-
cent Societies—an NGO coordinating the national societies’ international activi-
ties. Hence, no Red Cross or Red Crescent institution, except for the ICRC, enjoys
international legal personality.

The Holy See and the Maltese Order are also traditionally considered subjects of
PIL because of their various activities, including humanitarian ones.

3.4 Individuals

Today, individuals enjoy substantial personality in the international sphere as a new
category of subjects of PIL, although they still have a lesser procedural capacity
than other international subjects. The development of active individual personality
has to a great extent received its impetus through the human rights movement,
principally in the context of the ability of individuals to assert their human rights
and to bring claims for breaches of human rights treaties by States before interna-
tional courts. Another evidence of individual international personality is that
individuals may, under certain circumstances, be held accountable for international
crimes by international tribunals.

Both of these situations are today regulated by two separate branches of PIL that
developed mainly after World War Two: international human rights law and
international criminal law.

?’Geneva Conventions, UNTS, Vol. 75, Nos. 970-973, http://treaties.un.org/doc/Publication/
UNTS/Volume%2075/volume-75-1-970-English.pdf, et sqq.; Protocols Additional to the Geneva
Conventions, UNTS, Vol. 1125, Nos. 17512-17513, http://treaties.un.org/doc/Publication/UNTS/
Volume%201125/volume-1125-1-17512-English.pdf, et sq.

Z8For details on the legal status of the ICRC, including numerous bibliographical references, see
Sassoli et al. (2011), pp. 465-495.


http://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-970-English.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-970-English.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17512-English.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-1125-I-17512-English.pdf
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4 Sources of Public International Law

The question of sources is fundamental in understanding PIL. It explains legal
procedures and methods for the creation of binding rules on States and other
subjects of PIL.?’ When tasked with outlining the sources of PIL, textbook authors
usually refer to the enumeration contained in Article 38(1) ICJ Statute:

The Court, whose function is to decide in accordance with international law such disputes
as are submitted to it, shall apply:

a) international conventions, whether general or particular, establishing rules expressly
recognized by the contesting States;

b) international custom, as evidence of a general practice accepted as law;

c) the general principles of law recognized by civilized nations;

d) (...) judicial decisions and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law (.. .).

The wording of Article 38(1) suggests that it names the sources of ICJ decisions
taken ‘in accordance with international law’ and not necessarily the sources of PIL
itself. This is confirmed by the text of litera d).

Indeed, international tribunals do not have a lawmaking function. As the content
of a judicial norm is often disputed, particularly where it involves a rule of custom,
the ICJ is simply entitled to refer to earlier judicial decisions and judicial writings
‘as subsidiary means for the determination of rules of law’. Similarly, the clause on
‘general principles of law recognised by civilized nations’ was included not as a
separate source of law but in order to avoid the possibility of a lacuna, which may
force the Court to declare there to be no treaty or established customary rule on the
issue at hand, thus impeding it from reaching a decision.

On the other hand, the list contained in Article 38 ICJ Statute does not mention
the role of international organisations in the creation of PIL as their special legal
status was not yet recognised at the time the Statute was adopted.

The wording of Article 38(1) in phrases like ‘conventions expressly recognised
by the contesting States’ and ‘custom, as evidence of a general practice accepted as
law’ reflects the consensual character of PIL. These two main sources are created
through the common consent of the main subjects of PIL, States.

4.1 International Treaties, Conventions and Other

Agreements

International treaties, conventions and other agreements belong to the most impor-
tant sources of PIL. A treaty is defined in Article 2(1)(a) of the Vienna Convention

?Legal scholars distinguish these formal sources of PIL from material sources, but the relevant
debate is of a rather theoretical character—see Crawford (2012), pp. 1-3; H. Thirlway, The
Sources of International Law, in: Evans (2014), pp. 117-120 and the extensive lists of biblio-
graphical references provided by these authors.
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on the Law of Treaties of 1969 (VCLT), the so-called treaty on treaties, as ‘an
international instrument concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more
related instruments and whatever its particular designation’.*

The VCLT does not deal with unwritten international agreements (oral agree-
ments are governed only by customary international law), nor does it cover inter-
national agreements involving international organisations. Such rules are the
subject of the Vienna Convention on the Law of Treaties Between States and
International Organisations or Between International Organisations of 1986,
which largely draws on norms of the VCLT.

Recent decades have seen a proliferation of treaties on almost every conceivable
subject, including on those relevant for humanitarian action. Some of them have
already been referred to in this chapter, for example the four Geneva Conventions
of 1949 and their Protocols Additional of 1977, the Convention on the Prevention
and Punishment of the Crime of Genocide of 1948, the European Convention on
Human Rights and Fundamental Freedoms of 1950 or the Convention on the Rights
of the Child of 1989. The list is much longer and includes such fundamental
regulations as the Convention Relating to the Status of Refugees of 1951°%; the
International Covenant on Civil and Political Rights of 196633; the International
Covenant on Economic, Social and Cultural Rights of 1966°*; and the Convention
Against Torture and Other Cruel Inhuman or Degrading Treatment or Punishment
of 1984.%

Some treaties not only impose humanitarian obligations on States and other
actors but also allow individuals to bring complaints about their treatment
under PIL.

4.2 Customary International Law

The definition of customary international law (CIL) provided in Article 38(1)
(b) ICJ Statute emphasises the two requirements necessary to establish the

30vjenna Convention on the Law of Treaties, UNTS, Vol. 1155, No. 18232, http://treaties.un.org/
doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf, Art. 2 (1)(a).

3IThis convention has not yet entered into force, pending further State ratifications. Its text is
available at: http://legal.un.org/ilc/texts/instruments/english/conventions/1_2_1986.pdf.

32UNTS, vol. 189, No. 2545, http://treaties.un.org/doc/Publication/UNTS/Volume%?20189/vol
ume-189-1-2545-English.pdf.

33UNTS, vol. 999, No. 14668, http://treaties.un.org/doc/Publication/UNTS/Volume%20999/vol
ume-999-1-14668-English.pdf.

3UNTS, vol. 993, No. 14531, http://treaties.un.org/doc/Publication/UNTS/Volume%20993/vol
ume-993-1-14531-English.pdf.

35UNTS, vol. 1465, No. 24841, http://treaties.un.org/doc/Publication/UNTS/Volume%?201465/
volume-1465-1-24841-English.pdf.
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existence of a customary norm—first, State practice, and second, acceptance of the
practice as obligatory by the State concerned, often denoted with the Latin term
opinio iuris sive necessitates.>®

CIL may be created by all subjects of PIL; however, its traditional concepts were
developed with regard to State practice and opinio iuris.

State practice is every activity of the organs and officials of States in a given
area, namely what organs say and do in their official capacity. Such practice must
be common, consistent and concordant, followed regularly under similar circum-
stances. It comprises not only active conduct but also abstention from acting.
Taking into account the size of the international community, the practice does not
have to encompass all States, nor does it have to be entirely uniform. However,
there must be a sufficient degree of participation, especially by States whose
interests are likely to be most affected by the rule in question. A State arguing
that a given rule does not apply to it should be able to demonstrate its consistent
opposition to the practice of other States and hence objection to that rule (persistent
objector).

The idea of custom seems to suggest that customary norms are created over a
rather lengthy period of time. However, the pace of change in all areas of human
life has created a demand for a responsive legal framework. Therefore, what
matters most is the intensity of State practice rather than the length of its
duration. As the ICJ noted in its judgment in the North Sea Continental Shelf
Case, ‘the passage of only a short period of time is not necessarily (.. .) a bar to
the formation of a new rule of customary international law’ provided that
‘within the period in question, short though it might be, State practice, including
that of States whose interests are specially affected, should have been both
extensive and virtually uniform’.?’

The most difficult task in establishing the existence of a customary norm of
PIL is the identification of its second element, namely common acceptance of
the practice as an obligatory one by States. Indeed, a presumption of opinio iuris
may be based on a wealth of State practice but not necessarily on a lack of
practice. For example, the ICJ held that the fact that no nuclear weapons had
been used since 1945 did not by itself render their use illegal on the basis of CIL,
and referred directly to a perceived lack of opinio iuris.*®

Another evidence of opinio iuris would be the codification of customary rules
in the form of treaties that are subsequently universally accepted. The clearest

3There is a sizeable number of publications on customary international law—for relevant
references, see Thirlway (1972) and Wolfke (1964).

¥ North Sea Continental Shelf Cases, Judgment, I.C.J. Reports 1969, p. 3, at 43.

38AdVisory Opinion on Legality of the Threat or Use of Nuclear Weapons, I.C.J. Rep. 1996, p. 226,
at 31-32.



Public International Law 137

example is the 1949 Geneva Conventions, which have now been ratified by
virtually all States.*

Several customary rules, connected to the domain of humanitarian action, are
universally accepted, such as the prohibitions on torture, genocide and racial
discrimination.

4.3 International Organisations and the Development
of International Law

IGOs play a significant role in the development of PIL rules. On the one hand,
activities of governmental representatives at meetings of intergovernmental orga-
nisations can be qualified as State practice, or as evidence of opinio iuris, thus
contributing to the formation of CIL. On the other hand, IGOs have the power to
influence States’ conduct in international relations either through non-binding
recommendations (such as resolutions of the UNGA)* or even binding decisions
(such as decisions of the UNSC).*' In very exceptional cases, some (supranational)
organisations have a lawmaking competence imposing new obligations on States
parties,** although so far, this type of instrument has not been used in the domain of
humanitarian action.

The practical significance of non-binding resolutions that formally cannot be
regarded as sources of PIL has triggered the debate about so-called soft law or soft
rules.” Tt is a convenient category comprising resolutions, which prima facie do not
establish binding legal obligations, but are nevertheless designed to impact on the
development of PIL. One of the best-known examples is the Universal Declaration
of Human Rights of 1948—a formally non-binding UNGA resolution that became
an international legal milestone, which set out for the first time the most funda-
mental human rights.** The history of this document proves that such resolutions

3There are 196 States parties to the Geneva Conventions (as of 20 June 2016).

40See for example UN General Assembly, Resolution 46/182 of 1991 on Strengthening of the
coordination of humanitarian emergency assistance, UN Doc. A/RES/46/182.

“ISee for example UN Security Council, Resolution 827 of 1993, establishing the International
Criminal Tribunal for the Former Yugoslavia, UN Doc. S/RES/827.

“2Consider the regulations adopted by the Council of the European Union—see Art. 288 of the
Treaty on the Functioning of the European Union, Official Journal of the European Union, C 81/1
of 2010.

**D.W. Greig, Sources of International Law, in: Blay and Piotrowicz (2005), pp. 85-90, including
numerous bibliographical references.

“4UN General Assembly, Resolution 217 (III), UN Doc. A/RES/217(III).
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may over time develop from non-binding soft law into legally binding customary
rules.

In the field of humanitarian action, many other soft rules exist in the form of
declarations, guidelines or principles that are both regulatory and voluntary. They
are regulatory in that they create the hope or expectation that they will influence
conduct and they are voluntary in that they create no legal commitments for the
States concerned.* Such documents are adopted by both IGOs and NGOs. Despite
their provenance as legally non-binding, many of these documents are seriously
taken into consideration in State practice.

4.4 The Relationship Between Sources and Norms
of International Law

The sources of PIL are equal in importance, which means that there is no supremacy
of treaties over custom or of custom over treaties. Where treaty rules and customary
norms collide, or have slight differences, one may have recourse to general princi-
ples of law—the special rule overrides the general rule and the later rule overrides
the earlier rule. The lack of a hierarchy among sources, however, does not mean that
there is no hierarchy among PIL norms. Two categories of norms enjoy supremacy
over others.

First, the concept of peremptory norms of PIL (ius cogens) is universally
recognised. [us cogens is defined in Article 53 VCLT: it is a norm ‘accepted and
recognized by the international community of States as a whole as a norm from
which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character’.*’ A treaty that
purports to derogate from such a norm is void. There is no authoritative catalogue
of ius cogens, and its scope continues to raise controversy. The rules that attract the
clearest support as ius cogens norms are the prohibition on the use of force and the
prohibitions of genocide, racial discrimination and slavery.

The second category of norms superior to other rules are obligations of the UN
member States contained in the UN Charter. Article 103 UN Charter provides that
in the event of any conflict between such obligations and obligations under other
international agreements, the Charter shall prevail.

“p.w. Greig, Sources of International Law, in: Blay and Piotrowicz (2005), p. 88.

46See for example Guidelines for the domestic facilitation and regulation of international disaster
relief and initial recovery assistance, issued by the International Federation of the Red Cross and
Red Crescent Societies, http://www.ifrc.org/en/what-we-do/idrl/idrl-guidelines.

“TFor a link to the text of the VCLT, see http://treaties.un.org/doc/Publication/UNTS/Volume%
201155/volume-1155-1-18232-English.pdf.
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5 Conclusion

A thorough understanding of particular characteristics of PIL that distinguish it
from municipal law, of main concepts relating to subjects and sources of interna-
tional law, is necessary to get acquainted with the legal framework of humanitarian
action. The following chapters will address the issues mentioned above in greater
detail, focusing on concrete branches of PIL that are particularly relevant in the
context of humanitarian action.
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International Human Rights Law

Joana Abrisketa

1 The Process of Internationalisation of Human Rights

The experience of the League of Nations (1919-1945) is most similar to the United
Nations (UN). Indeed, the UN in its current form was shaped by two major
weaknesses of the League of Nations.

First, the League was not universal in nature since its members were never
sufficient in number as to be truly globally representative (among others, the United
States of America were never a member, and the Soviet Union was expelled from
the League in reaction to its invasion of Finland in 1939).

Second, the League’s fragility during World War II and its impotence in the face
of the Nazi genocide prompted its dissolution and paved the way for the establish-
ment of a new organisation by the conquering powers. Thus, the two guiding ideas
underpinning the San Francisco Conference (held between April and June 1945)
were, on the one hand, the determination to ensure the universal nature of the future
structure and, on the other, the desire for the new organisation to last over time. The
final result of the Conference was the Charter of San Francisco of 1945, the UN
Charter.

Year 1945 was a key year in the development of international human rights law
(HRL): with the establishment of the UN, symbolic of the evolution from tradi-
tional to contemporary public international law (PIL), the world witnessed the
internationalisation of human rights. Traditional PIL, prior to 1945, was conceived
as an instrument that exclusively regulated the relations between States: only States
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were PIL subjects, and therefore only they were entitled to rights and owed
obligations.' The scope of the subjects of PIL began to expand following the
establishment of the first international organisation of a general nature (the League
of Nations) and the subsequent recognition of different forms of legal personality.
However, it was only with the inclusion of individuals in the UN Charter that
natural persons first became subject to this manner of protection.

2 The Basis of the Regulatory System: The United Nations
Charter

The internationalisation of human rights after World War II was effected primarily
in response to the crimes commmitted by Nazi Germany and to the conviction that
these crimes could have been avoided had there been an international system
guaranteeing the protection of human rights. The UN Charter’s preamble deter-
mines as its goals ‘[. . .] to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men and women and of
nations large and small’. Hence, the respect of fundamental rights, together with
maintaining international peace and security, is the guiding idea that emerges from
the preamble.’

Additionally, Article 1(3) UN Charter states that one of the main purposes of the
organisation is ‘[t]Jo achieve international co-operation in [...] promoting and
encouraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion’. This is a programmatic standard in
that it sets forth the UN’s purpose and thereby determines the legitimacy of all
actions it takes. It should also be noted that the UN aims not merely to ensure the
respect of human rights but also to achieve international cooperation in the devel-
opment and stimulus of this interest common to all States.*

Finally, Article 55(c) UN Charter determines that ‘... the United Nations shall
promote [...] universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, sex, language, or religion’.

This wording highlights that the inclusion of the principle of promotion of
human rights in the UN Charter was a major landmark. However, despite its scale
and scope, the mandate entrusted to the UN was limited by some major concerns:
the Charter neither includes a definition of human rights, nor does it incorporate a
basic inventory of those rights and set forth any basic mechanism to guarantee
them. As a result, shortly after the creation of the UN, steps were taken to institute

1Buergenthal et al. (2009); Clapham (2007); Gémez Isa (1999), pp. 17-92; Wachsmann (2008).
2 Alston and Goodman (2013), pp- 58-154.

3Pinto (1997), p. 16.

*Ibid.



International Human Rights Law 143

de iure the principle of protection of the rights that was so vaguely set down in the
Charter.

3 Major Instruments of International Human Rights Law

This subsection addresses three of the main international legal instruments targeting
human rights: the Universal Declaration of Human Rights of 1948 and the Inter-
national Covenants of 1966. These instruments together comprise the International
Bill of Human Rights.

3.1 The Universal Declaration of Human Rights of 1948

Without exhaustively examining the process whereby the Universal Declaration
was drafted, a very relevant aspect of its creation must be succinctly mentioned.’
The Declaration was conceived, thanks to the endorsement of then US President
Roosevelt, who, in his 1941 State of the Union Address known as the ‘Four
Freedoms Speech’, planted the seed of the so-called universal Magna Carta.
However, during the drafting of what would become the Universal Declaration,
the Western bloc ignored the interest that President Roosevelt evinced in ‘freedom
from want’ and ‘freedom from fear’, to such a degree that the countries comprising
this bloc suggested including only civil and political rights on the basis of the
essentially individualistic connotation of these concepts in the eighteenth and
nineteenth centuries. It was only in the face of manifest opposition by the Socialist
bloc and the pressure exerted by Latin American States that their Western coun-
terparts agreed to include a series of economic, social and cultural rights in the
Universal Declaration. The Socialist bloc countries were distrustful and sceptical
throughout the entire drafting period and only consented to cooperate after the West
agreed to include the protection of social and economic rights. Nevertheless, in
view of the fact that its proposals were for the most part turned down, the Socialist
bloc abstained from voting for the sum total of the text that was adopted by the
UNGA on 10 December 1948.

Focusing on the contents of the Declaration, the Frenchman René Cassin, one of
its founding fathers, observed that it rested upon four fundamental pillars. The first
includes the rights of the person (the right to equality and the right to life, to
freedom and to safety). The second pillar comprises the rights of the individual
within the scope of his relations with the social groups of which he is a member (the
right to a private and family life, the right to marry, freedom of movement within

SFor a Commentary on the Universal Declaration of Human Rights, see Afredsson and
Eide (1999).
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the State or abroad, the right to a nationality, the right to own property and freedom
of religion). The third pillar includes political rights, exercised in order to contrib-
ute to the establishment of State bodies or to participate in political activities
(freedom of thought and of assembly, the right to active and passive suffrage, the
right to access the government). Finally, the fourth pillar encompasses rights
exercised in the economic and social arena, i.e., within the scope of labour relations
(the right to work, the right to fair compensation and the right to rest and leisure)
and the right to education.®

Nevertheless, the Universal Declaration was not proclaimed as an international
treaty and therefore not a legally binding document. As it was a resolution (in the
guise of a Declaration) adopted by the UNGA, it obtained the legal nature of a
recommendation without the force of law inherent to an international treaty.7 Thus,
shortly after the Declaration’s adoption, the international community began work to
include the rights contained in the Universal Declaration in a new binding and
enforceable treaty.

3.2 The International Covenants of 1966

The discrepancies between the two global power blocs became evident during the
drafting of what was to become the great treaty on human rights. Indeed, the initial
idea was to draft one single covenant that would comprise the totality of the rights
contained in the Universal Declaration. However, after lengthy debates, the UNGA
requested the Commission on Human Rights to draw up two separate documents—
one was to include civil and political rights and the other economic, social and
cultural rights—both of which were to contain as many similar provisions as
possible so as to energetically reflect the single nature of the desired end.

In 1966, the International Covenant on Civil and Political Rights (ICCPR) and
the International Covenant on Economic, Social and Cultural Rights (ICESCR)
were adopted. The two documents have an analogous structure, and some of their
respective articles are either identical or very similar.

The ICCPR includes the rights that are commonly identified as so-called firsz-
generation human rights: the right to life, the right to freedom from torture, the right
to freedom and safety, the right to movement and residence, the right to legal and
judicial guarantees, the right to a legal personality, the right to private and family
life, the right to freedom of thought and of speech, the right to freedom of assembly,
as well as political and family-related rights.® Furthermore, two Optional Protocols

SCassin (1951), pp. 237-367.
"Orad and Gémez (1997), p. 77.
80n this issue, see Cassese (2012), pp. 136-143 and Lillich (1984), pp. 115-169.
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complement the ICCPR: the First Optional Protocol of 1966° deals with the right of
individuals to file complaints before the Human Rights Committee; the Second
Optional Protocol of 1989'° aims at the abolition of the death penalty.

The ICESCR includes rights that are often referred to as ‘second generation’
human rights. These include, among others, the right of all men and women to
work, to form and join a trade union, to social security and protection, to physical
and mental health, and to enjoy education, science and culture.'' Its Optional
Protocol, which sets forth the individual complaint mechanism, was adopted in
2008 and entered into force in 2013.'?

The major difference between the two Covenants of 1966 lies in the fact that
their States parties enter into different obligations. The wording used to set out
obligations differs from one Covenant to the other: the ICCPR targets obligations of
result, whereas the ICESCR pursues a specific obligation of conduct. However,
despite the fact that initially references were made to the different degrees of
compliance, the Committee on Economic, Social and Cultural Rights (CESCR)
stated in 1990 that the ICESCR implies both the steady accomplishment of the
obligations, as well as their immediate effect.'?

However, the official position as regards these two sets of rules is that both types
of rights are universal, indivisible and interdependent and interrelated. The inter-
national community must treat human rights globally in a fair and equal manner, on
the same footing, and with the same emphasis.

In practice, while most governments support the equal status and relevance of
economic, social and cultural rights, they fail to take steps to strengthen those rights
in their domestic legal orders.

90ptiona1 Protocol to the International Covenant on Civil and Political Rights, adopted and opened
for signature, ratification and accession by UN General Assembly Resolution 2200A (XXI) of
16 December 1966, entry into force on 23rd March 1976.

19Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at
the abolition of the death penalty, adopted and proclaimed by UN General Assembly Resolution
44/128 of 15 December 1989.

"Eide (2001), pp. 9-28.

'2Optional Protocol to the International Covenant on Economic, Social and Cultural Rights,
adopted on 10 December 2008 during the sixty-third session of the General Assembly by
resolution A/RES/63/117 of 10 December 2008, entered into force on 13 May 2013.
13Committee on Economic, Social and Cultural Rights, General Comment No. 3, The nature of
States parties’ obligations (Fifth session, 1990), U.N. Doc. E/1991/23, annex III, 4rd
December 1990.

“Vienna Declaration, Adopted by the World Conference on Human Rights in Vienna on 25 June
1993 para 5, http://www.ohchr.org/EN/Professionallnterest/Pages/Vienna.aspx.
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4 Defining Features of the Treaties on Human Rights

The treaties on human rights are agreements entered into by States, while individual
human beings are the ones protected by these rights.'> More specifically, one of the
rights that individuals are entitled to is access to international authorities—judicial
and non-judicial alike—to uphold those rights against the State.

Further, the nature of obligations contained in the human rights treaties is
essentially objective. The treaties referred to are not synallagmatic, which denotes
reciprocal compliance between States and individuals with the obligations in
question. Hence, the general principle of international law that exempts one subject
of PIL from complying with obligations it owes to another party, which is in
violation of said rules, is not applicable. Non-compliance with the contents of a
treaty on human rights, therefore, warrants neither the suspension of the treaty nor
the termination thereof by other States parties. Human rights treaties create erga
omnes obligations, which continue to exist at all times.

To conclude this summary of the most characteristic features of HRL, it should
be stressed that there are two fundamental levels on which this legal framework has
evolved: the regulatory or substantive level and the institutional level whereby the
rules have to be applied.'®

The first level marks certain rights as human rights and focuses on the construc-
tion of rules and standards. In the articulation of this regulatory dimension, there is a
clear interaction between domestic law and PIL. It was indeed during the initial
stages of codification that international treaties adapted the concepts of itemising
the rights and freedoms in question from national constitutions (the Constitution of
the French Fourth Republic, the Constitution of Italy 1947 and the Basic Law for
the Federal Republic of Germany 1949—the most influential constitution of all).
The 1948 Declaration of Human Rights and the European Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950 are telling exam-
ples. These international instruments in turn inspired Eastern and Central European
States to include fundamental rights in their national constitutions throughout the
1990s. The Cold War over, these countries adapted their State models to the ones in
place in the democracies of Western Europe.

The second level, the institutional dimension, referring to the specific imple-
mentation of rules designed to protect human rights, is of a clearly international
nature. The institutional mechanisms in place strive to monitor the substantiation of
violations of HRL carried out in the jurisdictions of States parties to human rights
treaties. They provide guarantees of non-repetition, to assure reparations and to
persuade against the perpetration of new violations at an international level.

Pinto (1997), p. 57.

16Alvarez, N., La evolucion de los derechos humanos a partir de 1948: hitos mas relevantes, in:
Gomez Isa (1999), pp. 93-178.
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5 International Systems to Protect Human Rights

5.1 Treaty Mechanisms

There are currently 10 international treaties on human rights, adopted under UN
auspices, each of which provides for the establishment of a separate Committee
(or human rights treaty body) to safeguard States’ compliance with their rules. All
treaty bodies are made up of independent experts of recognised competence in
human rights, whose names are put forward by the States parties and are then voted
on. The composition of treaty bodies reflects different regional groups, and the
number of members ranges between 10 and 25:

¢ The International Covenant on Civil and Political Rights establishes the Human
Rights Committee (CCPR).

¢ The International Covenant on Economic, Social and Cultural Rights establishes
the Committee on Economic, Social and Cultural Rights (CESCR).

e The International Convention on the Elimination of All Forms of Racial Dis-
crimination establishes the Committee on the Elimination of All Forms of Racial
Discrimination (CERD).

¢ The Convention on the Elimination of All Forms of Discrimination Against
Women establishes the Committee on the Elimination of All Forms of Discrim-
ination Against Women (CEDAW).

e The Convention Against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment establishes the Committee Against Torture (CAT).

» The Optional Protocol of the Convention Against Torture establishes the Sub-
committee on the Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (SPT).

» The Convention on the Rights of the Child establishes the Committee on the
Rights of the Child (CRC).

¢ The International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families establishes the Committee of Migrant
Workers (CMW).

e The International Convention on the Rights of Persons with Disabilities estab-
lishes the Committee on the Rights of Persons with Disabilities (CRPD).

¢ The Convention for the Protection of All Persons from Enforced Disappearance
establishes the Committee on Enforced Disappearances (CED).

The mandate common to all of these committees is to monitor whether member
States implement the conventions, through the examination of the reports sent
periodically by the parties themselves (State reporting). All member States are
obliged to submit an initial comprehensive report during the first year after the
treaty becomes effective and afterwards every four or five years, depending on the
treaty. In their reports, States parties must describe the juridical, administrative and
legal measures they have adopted to ensure compliance with the respective treaty.
The aim is to verify the progress achieved, to detect problems, to assess needs and
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to plan necessary policies. In accordance with this procedure, the pertinent com-
mittee (known as the treaty body) may decide to examine the status of implemen-
tation of a given treaty irrespective of whether it has already received the report or
not. In this case, the treaty body will present to the member State a list of concerns,
inviting it to send a delegation to the Human Rights Council. Oftentimes, it is
sufficient for the treaty body to notify a State that it will examine its current status of
compliance to persuade it to present its report.

In specific cases, the committees created by virtue of the treaties may receive and
examine complaints from individuals who believe their rights have been violated,
subject to certain conditions (individual communications). Additionally, some of
the treaty bodies may initiate investigations if they receive reliable information
containing well-grounded details about relevant violations, if member States have
acknowledged separately and individually the treaty body’s competency in this
regard.

Finally, each treaty body publishes its interpretation of the respective treaty
provisions in the form of general comments or general recommendations. This
hermeneutical undertaking to clarify the content of HRL treaties has been essential
in the implementation of specific human rights that were proclaimed in very broad
terms.

Four of the treaty bodies were established or had their competencies expanded
after 2000.'7 This means that, over the last decades, the expansion of the system has
been significant regarding several aspects: the number of treaty bodies, the number
of their sessions, the number of their experts and the number of their decisions.'® In
addition, States are obliged to fulfil their reporting obligations under the different
treaty regimes, which has become an overlapping reporting burden.'”

5.2 United Nations Human Rights Special Procedures

Under the UN Human Rights Special Procedures, experts (Special Rapporteurs or
Working Groups) analyse, monitor and advise on issues pertaining to human rights,
either with regard to specific allegations (thematic mandates) or with the aim of
examining the situation in a specific State (country mandates). The scope of each
Special Procedure is determined by the specific decision creating it, but the tasks of
the Rapporteurs and Working Groups are usually similar in that they carry out
country visits, take action with regard to specific cases by communicating directly

" The Optional Protocol of the Convention against Torture, which established the Subcommittee
on the Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment was
adopted in 2002; the Conventions on the Rights of Persons with Disabilities and the Convention on
Enforced Disappearances were adopted in 2006 and the Committee on the Rights of the Child
adopted its third Protocol on a communications procedure in 2011.

8pillay (2012).

"YEgan (2013), pp. 209-243.
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with the governments concerned, and even contribute to the development of the
legal framework within the capacity of their mandate. Unlike the UN treaty
mechanisms, which were established by virtue of the respective conventions,
Special Procedures undertake their activities whether a State has ratified the
pertinent treaty or not. Also, it is not necessary to have exhausted domestic
remedies to access these procedures.””

When the mandate holders of Special Procedures interact directly with govern-
ments, they take action in cases of violations that have occurred, that are currently
occurring or that will foreseeably occur. The process involves communicating with
the government in question through the Office of the United Nations High Com-
missioner for Human Rights (OHCHR). Mandate holders request information and
data regarding allegations of human rights violations, the adoption of preventive
measures or call for the beginning of an investigation. Communications in general
are known as ‘urgent appeals’ if the information provided relates to an ongoing
violation or a violation that will foreseeably take place and as a Complaints
Procedure Form when the information provided deals with already-committed
violations.

Most of the mandates in existence until June 2006 were created upon the
initiative of the then Commission of Human Rights and approved by the United
Nations Economic and Social Council (ECOSOC). After 19 June 2006, when the
United Nations Human Rights Council was created in substitution of the Commis-
sion on Human Rights, the Council was called upon to assume, review, improve and
rationalise all mandates, mechanisms, functions and responsibilities of the Com-
mission in order to maintain an effective system of Special Procedures.”'

6 The United Nations Human Rights Council

The intergovernmental nature of the former UN Commission on Human Rights—
made up of 53 members chosen according to geographical representation, including
the permanent members of the UN Security Council (UNSC)—Ied the Commission
to politicise the handling of the cases, resulting in a series of discriminatory
selective decisions that ultimately resulted in the Commission’s loss of credit.>
Consequently, the UN undertook a reform of the system in 2006. Two catalysts lay
behind this change of course.

First, Western countries agreed that the function of the Commission on Human
Rights, the nature of which was notoriously political, had to be modified.

200ffice of the High Commissioner for Human Rights, Working with the United Nations Human
Rights Programme. A Handbook for Civil Society, New York and Geneva 2008, p. 107.
210ffice of the High Commissioner for Human Rights, Manual of Operations of the Special
Procedures of the Human Rights Council, Geneva, 2008, p. 4.

22 Alston (2006), pp. 185-224.
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Second, there was a perception that the UN had to be reformed in its entirety,
underlined by then Secretary General Kofi Annan, who sought to finalise his
mandate in 2006 through a significant reform. Since other reforms, especially
regarding the make-up of the UNSC, were not possible, it was clear that the reform
would have to be carried out via a lesser body. Although the reform was indeed
required, the reason why it was actually undertaken was not essentially the desire to
improve the protection and safeguarding of human rights but rather the desire to
camouflage the fact that other attempts at renewal within the UN framework had not
been accomplished.

Hence, the UN Human Rights Council was established, created by the UNGA as
an intergovernmental body made up of 47 member States and in charge of strength-
ening the promotion and protection of human rights on a global level.”®> The
Council has the ability to make recommendations to the UNGA, insofar as it is a
subsidiary body of the UN, which the Commission on Human Rights was not.

The UNGA decided that the Council would avail itself of a new mechanism to
assess the human rights situations in all UN member States: a universal periodic
review (UPR), the major innovation of the newly created body. UNGA Resolution
60/251 provided that the Council should

[u]ndertake a universal periodic review, based on objective and reliable information, of the
fulfilment by each State of its human rights obligation and commitments in a manner which
ensures universality of coverage and equal treatment with respect to all States; the review
shall be a cooperative mechanism, based on an interactive dialogue, with the full involve-
ment of the country concerned and with consideration given to its capacity-building needs;
such a mechanism shall complement and not duplicate the work of treaty bodies.**

In contrast to the assessments of the United Nations Commission on Human
Rights, which were selective in nature, the new mechanism ensures that every UN
member State is periodically evaluated.”” UPR serves to assess the human rights
situations in the 192 United Nations’ member States every four years.’® As a
starting point, the UPR uses information derived from different sources:

» information prepared by the State under review (the National Report);

e a compilation prepared by the OHCHR containing information from treaty
bodies, Special Procedures and other relevant bodies; and

e a summary, also prepared by the OHCHR, containing information from civil
society (NGOs, different national human rights associations, women’s groups,
trade unions and religious groups).

The actual review consists of a dialogue (the so-called added value) of three
hours’ duration that the State under review engages in with the UPR Working
Group, made up of the 47 members of the Council on Human Rights. After this

23UN General Assembly Resolution 60/251, UN Doc A/RES/60/251, 15 March 2006.
*Ibid.

% Alston (2006), pp- 185-224; Freedman (2011), pp. 289-309.

ZSEvery year 42 States are reviewed.
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dialogue, a troika of rapporteurs (made up of three members of the council) and the
UPR Secretariat prepare a report containing the questions posed during the dialogue
and the recommendations made, noting those which the State has accepted. Finally,
the working group accepts the report and sends it to the Council for approval.

Very succinctly, criticism of UPR centres on two aspects: first, the review is
presented by member States, and second, there is no guarantee that representatives
of civil society can participate fully.

Concerning the assessment carried out by the States, it is of note that human
rights treaties generally foresee the existence of bodies that are specifically tasked
to monitor compliance with obligations. As we have seen, these bodies are made up
of independent experts who do not respond to the interests of any specific State.
Thus, the scope of compliance with human rights rules is assessed with a guarantee
of objectivity. However, within the framework of UPR, it is State delegations that
study human rights in the State under review. Since all States are subject to this
same review process, it is not improbable that they will avoid adopting harsh
positions in order to not receive strong criticism themselves.?’

As regards the limited participation of civil society, in contrast to the procedures
in place for reviews carried out by human rights treaty bodies, UPR procedure
stipulates that NGOs must submit relevant information prior to the presentation of
the State report. Hence, the organisations do not have the possibility of questioning
the information provided by the State or of contributing further analyses to counter
the State’s positions. In turn, NGOs may be present during the review, but they may
not make any declarations or ask the State under review questions. This makes it
impossible for civil society to directly pose fundamental questions regarding the
status of human rights in the State under review.
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International Humanitarian Law

Renata Vaisviliené

1 Concept and Sources of International Humanitarian Law

Public international law (PIL) regulates the relations among international subjects:
States, international organisations and, to a lesser degree, individuals (whose status
as a subject is limited to a particular area of application), as well as other entities,
such as the Holy See, by granting rights and imposing obligations. Despite the
existence of the obligation to settle disputes peacefully,’ and the obligation to
refrain from the threat or use of force against the territorial integrity or political
independence of any State,” armed conflicts are still a reality and in need of
international regulation.

International humanitarian law (IHL) is a branch of PIL with the purpose of
limiting the use of violence in armed conflict in order to protect those who do not or
no longer directly participate in hostilities and to restrict the means and methods of
warfare. The main goal of armed conflict is to weaken the military potential of the
enemy, which is why IHL seeks to restrict the amount of violence necessary to
reach this goal. Hence, IHL is the branch of PIL that indicates not only when armed
violence may be used but also how.

However, IHL does not generally prohibit the use of violence, focusing instead
on its consequences and the need to protect vulnerable persons. Further, IHL
applies irrespective of the rationale behind a conflict. It presumes that the aims of
the parties engaging in conflict are rational and do not contradict IHL, so that each
party to the conflict must adhere to and is protected by IHL. IHL also does not
prohibit belligerents from overcoming the other party to the conflict. Furthermore,

'Art. 33 UN Charter.

’Id., Art. 2(4).
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the limited possibilities to control the correct implementation of IHL lead to the
unfortunate result that the protection of IHL in practice does not benefit all those
affected by armed conflict.

IHL accords protection based on the all-important principle of humanity.” In its
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the
International Court of Justice (ICJ) indicated these main principles of IHL:

e protection of the civilian population and objects, implying the distinction of
combatants and non-combatants;

« prohibition to cause unnecessary suffering to combatants, providing that the use
of weapons is not unlimited.*

The full range of basic rules governing armed conflict and protection of its
victims comprises the following IHL principles:

« distinction between civilians and combatants;

« prohibition to attack people hors de combat (Fr. ‘out of the combat’), incapable
of continuing to fight;

« prohibition to inflict unnecessary suffering;

» principle of necessity; and

 principle of proportionality.

The principles and regulations of IHL are embodied in the wide range of sources
of IHL, the development of which began several millennia ago, with works such as
Sun Tzu’s The Art of War,5 the Code of Mamu,6 works of ancient Greece’ and
Rome,” the Old Testament” or Islamic law'” and further evolved during the Middle
Ages."' Many others were to follow. During the American Civil War, Professor
Francis Lieber, at the behest of Union President Abraham Lincoln, prepared the
Lieber Code of 1863, which regulated the conduct of Union forces in battle and
paved the way for similar code, culminating in THL.

The codification of the customs and rules of IHL can be traced back to the
nineteenth century, which is rather early in comparison with other areas of PIL. The
development of the modern sources of IHL began with the adoption of the First
Geneva Convention (GC) for the Amelioration of the Condition of the Wounded in

3The principle of humanity stands out on its own in the doctrine of the Red Cross, and all other
principles hang from it.’ Pictet (1956), pp. 14-31.

“Report of the International Court of Justice 1 August 1996-31 July 1997, General Assembly
Official Records, Fifty-Second Session Supplement No. 4 (A/52/4), para. 78.

STzu (2005), The Art of War, fourth century BC.

5The Laws of Manu (1991), fourth—second century BC.

7See, The Odyssey, Bk I, lines 260-3 ed. Lattimore (1965), p. 34.
8See, Phillipson (1911), pp. 21-23.

9See, The Book of Deuteronomy, XX, pp. 19-20.

198ee, Siyar (1966).

"See for example Corpus juris canonici, 1500. See, Keen (1965).
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Armies in the Field of 1864, many provisions of which derived from existing
customary rules and practices.

The idea to adopt a unified approach towards the protection of victims of armed
conflict was induced by an initiative of Swiss businessman Henry Dunant, which he
laid out in his book A Memory of Solferino published in 1862.'* Dunant narrates the
horrors he witnessed during the battle of Solferino of 1859, which opposed French,
Italian and Austrian forces in northern Italy. He was most shocked by how wounded
soldiers had simply been abandoned on the battlefield. On the spot, he gathered
local inhabitants to provide shelter and medical aid for victims of the battle. Dunant
subsequently called on States to create a convention and enshrine principles that
would ensure legal protection for the wounded.

This initiative eventually culminated in the foundation of the International
Committee of the Red Cross (ICRC) in Geneva (1863), which began to promote
IHL and organised a conference in view of drafting the First GC in 1864.

This treaty was the beginning of what came to be known as Geneva Law, a body
of law designed to protect the victims of armed conflict. In 1868, the Declaration
relating to Explosive Projectiles was adopted in Saint Petersburg, fostering the
development of Hague Law, built on the principle of reciprocity between belliger-
ent parties. Contrary to Geneva Law, Hague Law combined all provisions related to
limitations or prohibitions of specific means and methods of warfare. Later, the
international community recognised that the developing body of IHL needed to
adapt to the reality of contemporary armed conflicts, and more conventions were
adopted. Whereas the Hague Conventions of 1899 and 1907 codified laws and
customs of Wal‘,13 others, such as the Geneva Conventions of 1906 and 1929,14 were
devoted to the amelioration of the conditions of victims of armed conflict.

The sources of modern IHL are the four Geneva Conventions (GCs) of 1949'?
and their three Additional Protocols (APs).'® The GCs are an extrapolation of the
previous provisions of Geneva Law, whereas the first two APs of 1977 cover
provisions of Geneva and Hague Law, leading to a convergence of both frame-
works. The APs further develop rules of the GCs and adapt IHL to new and
unconventional situations of warfare, which, albeit, have become the norm today.
The four GCs and Additional Protocol I (AP I) apply to international armed conflict
(IAC), which pins States against each other. Additional Protocol II (AP II) regulates
the rules of warfare in non-international armed conflict (NIAC), opposing State
forces and organised non-State actors or two or more groups of non-State actors.

2Dunant (1989).

3Hague Conventions II of 1899 and IV of 1907.

141906 Geneva Convention on the Wounded and Sick in Armies in the Field, 1929 Geneva
Convention on the Treatment of Prisoners of War.

151949 Geneva Conventions (GCs): (I) on the Wounded and Sick in the Field, (II) on the
Wounded, Sick and Shipwrecked at Sea, (III) on the Treatment of Prisoners of War and (IV) on
the Protection of Civilian Persons.

161977 Additional Protocols (APs) I, II to the GCs. 2005 AP III to the GCs.
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Additional Protocol III of 2005 (AP III) introduces an additional distinctive
humanitarian emblem alongside the Red Cross and Red Crescent: the red crystal.
Despite the widespread ratification of these main treaties, customary norms of
IHL remain important as they fill the gaps left by treaty law and apply to States that
may not have ratified particular conventions. Moreover, customary IHL strengthens
the protection of victims in NIAC as the codified rules regulating NIAC are
substantially less numerous than those applying to IAC. One of the most general
examples of customary IHL is the famous Martens Clause, which acts as a sort of
umbrella rule and provides that ‘[...] in cases not covered by the law in force, the
human person remains under the protection of the principles of humanity and the

dictates of the public conscience’.!”

2 Application of International Humanitarian Law

IHL applies from the beginning of any armed conflict, whether of international or
non-international character. The rules of IHL, however, do not apply to internal
disturbances that are marked by serious disruptions of domestic order resulting
from isolated or sporadic acts of violence, such as riots, but that do not reach the
level of armed conflict. Moreover, provisions of IHL referring to implementation,
such as the obligation of disseminating information on the laws of armed conflict,
also apply in times of peace.

As regards terminology, the notion of ‘war’ must be distinguished from that of
armed conflict, which is used today in IHL. The term war is an expression of the
classic understanding that a state of war only begins with a corresponding declara-
tion. Pictet’s Commentary to GC I indicates:

It remains to ascertain what is meant by “armed conflict”. The substitution of this much
more general expression for the word “war” was deliberate. One may argue almost
endlessly about the legal definition of “war”. A State can always pretend, when it commits
a hostile act against another State, that it is not making war, but merely engaging in a police
action, or acting in legitimate self-defence. The expression “armed conflict” makes such
arguments less easy. Any difference arising between two States and leading to the inter-
vention of armed forces is an armed conflict [...], even if one of the Parties denies the
existence of a state of war. It makes no difference how long the conflict lasts, or how much
slaughter takes place. [...] If there is only a single wounded person as a result of the
conflict, the Convention will have been applied as soon as he has been collected and tended,

[...].18

The International Criminal Tribunal for the former Yugoslavia (ICTY) con-
firmed this reading in the 1995 Tadic case, stating that ‘an armed conflict exists

17Art. 1(2) AP I and the preamble to AP II, at para. 4; This clause was first introduced in 1899 at
The Hague Conference and can be found in the preambles to Hague Conventions II, IV and,
although only implicitly, in GCs I-IV, Arts. 63/62/142/158 respectively.

8See Pictet (1952), p. 32.
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whenever there is a resort to armed force between States [. . .]’.19 However, it is
important to remember that this first shot rule only applies to situations of IAC, with
the exception of certain cases that do not fulfil the criteria of IAC but to which the
law regulating IACs nevertheless applies. In this vein, Common Article 2 GCs
stipulates that THL applies ‘to all cases of partial or total occupation of the territory
of the High Contracting Party even if the said occupation meets with no resistance’.
Article 1(4) AP I stipulates that the Protocol also covers

conflicts in which peoples are fighting against colonial domination and alien occupation

and against racist regimes in the exercise of their right of self-determination, as enshrined in

the Charter of the United Nations and the Declaration on Principles of International Law

concerning Friendly Relations and Co-operation among States in accordance with the
Charter of the United Nations.

To trigger an NIAC, the level of intensity of internal violence is required to be
higher than in the case of IAC with its first shot rule. The ICTY has required
‘protracted armed violence between governmental authorities and organized armed
groups or between such groups within a State’>” in order for a situation to reach the
level of NIAC. This is because States are very cautious about qualifying a violent
confrontation as NIAC due to the range of obligations therefore imposed on them,
which would not apply in cases of internal unrest below the threshold of NIAC.
Unfortunately, Common Article 3 GCs does not provide indications as to the lowest
possible level of armed confrontation required in order for IHL to apply.

Terrorist acts are also covered by the provisions of IHL where they form part of
an armed conflict. However, terrorist acts committed outside this context fall
outside the scope of IHL. In many instances, classifying the action of terrorists
poses difficulties and is highly contested.

The application of IHL ends with the general close of military operation.*" In the
case of NIAC, AP II refers to the ‘end of the armed conflict’? as the moment when
IHL ceases to apply. In practice, contemporary armed conflicts are often protracted
crises that may continue to rage for a long time, albeit at lower intensity. Ceasefires
are also frequently unstable. Hence, armed conflicts rarely end with debellatio, a
clear defeat of one side. To stay abreast of these circumstances, IHL continues to
apply to direct post-conflict consequences of armed conflict.”

IQICTY, Prosecutor v. Tadic, IT-94-1-AR72, Appeals Chamber, Decision 2 October 1995 Part A,
para. 70.

2Ibid.

21GC 1V, Art. 6(1) and (2); AP 1, Art. 3(b).

22Art. 2(2) AP 1L

BSee Art. 5 GC 1, Art. 5 GC III, Art. 6(3) GC IV, Art. 3(b) AP I, Art. 2(2) AP IL



160 R. Vaisviliené
3 International and Non-international Armed Conflict

Historically, PIL developed within the framework of interstate relations. Similarly,
IHL was at the beginning not concerned with internal armed conflicts that were
assumed to fall under the sovereign domestic jurisdiction of States. After the
adoption of AP II in 1977, however, certain NIACs became part of the theatre of
conflict regulated by IHL.

TIAC is defined in Common Article 2 GCs, as well as Article 1 AP I, and denotes
a situation of armed clashes between two or more States, also including occupa-
tions,24 as well as wars of national liberation.?’

Article 1 AP II defines an NIAC as comprising all types of conflict outside the
scope of AP I. The same article further states that such conflict

takes place in the territory of a High Contracting Party between its armed forces and
dissident armed forces or other organized armed groups which, under responsible com-
mand, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and implement this Protocol.

It is important to note that this definition does not apply to the wider range of
situations covered by Common Article 3 GCs. Hence, certain types of internal
conflict are only covered by Common Article 3 GCs, not by the narrower scope of
AP II. The ICTY has replaced the requirement of a conflict’s protracted character
by the requirement of intensity. It emphasised that NIACs must reach a sufficiently
high degree of organisation and level of violence in order to be identified as such.?®

Legal regulation of both types of armed conflict differs in terms of broadness,
specialisation and institutional supervision. The law of IAC is codified with
specialised rules and well-established international supervision mechanisms,
whereas NIAC is much less regulated as existing provisions are of a more general
character and the framework lacks institutional supervision.

Despite the formal differences that characterise both regimes, there is a tendency
to reduce the gap in the regulation of IAC and NIAC. The 2005 ICRC study on
customary THL,?” the result of ten years of research, found that 136 (arguably even
141) out of 161 codified rules of THL also formed part of customary IHL. Although

24 Art. 2(1) GCL-IV: [.. ] the present Convention shall apply to all cases of declared war or of any
other armed conflict which may arise between two or more of the High Contracting Parties, even if
the state of war is not recognized by one of them. The Convention shall also apply to all cases of
partial or total occupation of the territory of a High Contracting Party, even if the said occupation
meets with no armed resistance’.

2 Art. 1(4) AP I: “The situations referred to in the preceding paragraph include armed conflicts in
which peoples are fighting against colonial domination and alien occupation and against racist ré
gimes in the exercise of their right of self-determination [...].”

2°ICTY, Prosecutor v. Tadic, IT-94-1-AR72, Appeals Chamber, Decision 2 October 1995, Part E,
paras. 49 and 60; ICTY, Prosecutor v. Ljube Boskoski and Johan Torculovski, IT-04-82-T,
Judgement 2 July 2008, paras. 177-206.

“"International Humanitarian Law (1996), pp. 194-222.
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most of them are based on AP I norms that only directly apply to IAC, as norms of
custom, they equally apply to NIAC.

From a humanitarian point of view, the protection of the victims of NIAC must
equal the one accorded to victims of IAC, especially given that most conflicts in
today’s world are NIACs. Moreover, according to Common Article 3(4) GCs, the
application of these norms to NIAC does not make an NIAC international in
character. Even where the parties agree to submit themselves to all of the laws
regulating IAC during their struggle, as Common Article 3 (3) GCs encourages
them to do, this does not turn an NIAC into an international conflict.

4 Principle of Distinction

The most fundamental principle of IHL, the principle of distinction, mandates that
armed conflict must only take place between members of the armed forces of the
belligerents and should not affect civilians. This requirement stems from the need to
identify who those participating in hostilities can attack as the principle of distinc-
tion mandates that only the enemy’s military potential may be targeted. Accord-
ingly, persons lawfully participating in the hostilities, referred to as combatants,
must be distinguished from persons hors de combat (for example, the wounded) and
people not involved in the hostilities (civilians>®).

The protection of civilians encompasses the obligation to treat them humanely at
all times and to protect them especially against all acts of violence or threats
thereof, as well as against insults and public curiosity.”” Any State must safeguard
civilians under its jurisdiction and refrain from ill-treating them, for example by
confiscating their property or hindering their access to food, water, shelter or
medical assistance.”

Special groups of civilians requiring particular care are children, women, fam-
ilies, the elderly,”" refugees and the displaced.’” Children must be protected from
assault, receive care and be prevented from taking part in hostilities (while they are
under 15 years of age). They must also not be left on their own and be separated
from adults in case of arrest. Further, the death penalty may not be administered to
children below the age of 18.>* Women must be treated equally to men, but due to
their objective vulnerability preferential treatment should be afforded. In this vein,

28The definition of civilians is enshrined in Art. 50 AP I, which states ‘A civilian is any person who
is not a member of armed forces’.

2Art. 27 GC V.

See Arts. 13-26 GC IV, Arts. 72=79 AP I, in particular Art. 75.
31See Arts. 44, 45 and 49 GC 1II; Arts. 27(3), 85(2) and 119(2) GC IV.
See Arts. 23, 44 GC IV; Art. 70 AP L.

3See Art. 76 GC IV; Art. 77 AP 1.
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women are accorded special respect of their sexual integrity>* and due attention in
case of pregnancy or nursing.” Each party to a conflict must facilitate family
reunifications wherever possible*® and alleviate other needs by establishing hospi-
tals and safety,37 neutral®® or demilitarised zones.>’

The principle of distinction must be observed at all times. However, the ‘civil-
ianization’*” of modern armed conflicts is increasingly causing difficulties for the
implementation of the principle of distinction. Asymmetric warfare*' and the
emergence of new actors, such as the engagement of private military and security
companies,* lead to greater implication of civilians participating in hostilities and
result in the loss of their protection from being directly attacked. However, gener-
ally, where a person’s status is in doubt, that person shall be considered a civilian.*?

A combatant is a person who takes a direct part in the hostilities of an armed
conflict** as a member of the armed forces stricto sensu (Lat. ‘in the restricted
sense’) recognised and identified by the State that controls the armed forces in
question according to national law. The definition of combatants /ato sensu (Lat. ‘in
the broad sense’) covers members of a group who fulfil the following
requirements™”:

¢ being commanded by a person responsible for his subordinates;

* having a fixed distinctive sign recognisable at a distance;

 carrying arms openly;

« conducting operations in accordance with the laws and customs of war.

AP I adapts these requirements to the increased need for regulation of national
liberation movements and guerrilla warfare. Article 43 AP I states that armed forces
of a party to a conflict comprise organised groups and units under the command of
that party, even if the latter is represented by a government or an authority not
recognised by the opposing party. In order to qualify as armed forces, troops must
be subject to an internal disciplinary system, which can ensure compliance with the
rules of IHL.

*Art. 27 GC IV.

35See for example Arts. 89 and 132 GC 1V, Art. 76(3), AP I Art. 6(4) AP II.
See Art. 74 AP 1.

*See Art. 14 GC V.

*See Art. 15 GC IV.

¥See Art. 60 APL

40gee Wenger and Mason (2008).

*'For details, see Pfanner (2005).

“2For details, see Percy (2012).

“3This has been stated by, among others, the ICTY and the International Crimina Court, see: http://
ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_ruleS.

*“GC I Art. 4.

“3Art. 1 Hague Convention IV, Art. 4(A)(2) GC IIL


http://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule5
http://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule5
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The requirements relating to organisation, responsibility and compliance with
the law of armed conflict equally apply to national liberation movements and their
forces. Recognising, however, that there are situations in armed conflicts in which
combatants cannot be distinguished from other participants to the conflict, due to
the nature of the hostilities, they nevertheless retain their combatant status if they
carry arms openly (a) during each military engagement and (b) during such time as
they are visible to the adversary while engaged in military deployment preceding
the launching of an attack in which they are to participate.

Combatant status is also conferred upon inhabitants of non-occupied territory
who on approach of an enemy spontaneously take up arms to resist the invading
forces. This is also the case where defensive forces have not had time to constitute
themselves as regular armed units, provided they carry arms openly and respect the
laws and customs of war (levée en masse). All other persons do not have the right to
kill combatants and can therefore not lawfully participate in hostilities the way
combatants do.

Combatants do not lose their status under IHL even if they violate the law of
armed conflict, unless they fail to distinguish themselves from the civilian
population.

Combatants captured by enemy forces are accorded prisoner of war (POW)
status. The belligerent party detaining POWs has full jurisdiction over them. The
captured is a prisoner of a capturing State. It is under an obligation to respect the
rights accorded to POWs in GC III. POWs must at all times be treated humanely*®
and may not be prosecuted for mere participation in hostilities. Becoming a POW is
not a punishment but entails preventing combatants from further participation in the
armed conflict. If in doubt about whether someone is to be granted POW status, this
is presumed to be the case until the person’s real status has been determined. POW
status is also granted to persons accompanying armed forces, including those
belonging to non-combat groups such as aircraft/ship crews or war correspondents.
However, spies and mercenaries do not receive POW status when captured.

The two major categories of defenceless persons in IHL are persons hors de
combat and civilians. The amount of protection applicable to them varies but does
not depend on whether they had earlier taken part in hostilities or not. Civilians who
take a direct part in hostilities may be targeted by combatants. The ICRC’s
Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law®’ provides details on when civilians may be
qualified as directly participating. Belligerent parties have the right to make sure
that POWSs do not rejoin the battle. As they are not considered military targets, their
protection stems from the basic principle of distinction.

*°Art. 13 GC IIL.
“TSee Melzer (2009); http://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf.
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5 Means and Methods of Warfare

The definition of means of warfare within the scope of IHL encompasses weapons
and weapons systems or platforms employed for the purposes of attack, as well as,
more generally, all equipment used during the conduct of hostilities. Methods of
warfare denote the conduct of hostilities and concern the way in which the means
are used. Such methods include tactical or strategic ways of conducting hostilities,
not related to any specific weapons and which are intended to overwhelm or
surprise and ultimately weaken the enemy. The laws of IHL governing means
and methods of warfare contain two types of norms: general principles banning
certain effects and specific rules addressing particular weapons or methods.

The main principle of IHL in this regard limits the rights of the parties to the
conflict to choose such means or methods.*® This restriction is based on the main
principles of IHL, the distinction of civilian and military objectives, prohibition to
cause unnecessary suffering and the principle of proportionality. Some methods of
warfare are always prohibited, whereas others are forbidden only if the result of
their use would violate these principles. Likewise, the use of certain means, namely
weapons, is prohibited under any circumstances due to their inherent characteris-
tics, whereas others may be used, subject to limitations. Such restrictions are listed
in the GCs and their Aps, as well as other international instruments. Certain
methods of warfare directly contradicting the principles of IHL are considered
grave breaches of the law of armed conflict and war crimes. Article 85 AP I
provides a non-exhaustive list of such methods.

6 Legal Status and Protection of Humanitarian Workers

IHL ensures protection of humanitarian workers, which derives from the purpose of
their activity during armed conflict and the key elements of their work—indepen-
dence and neutrality. The GCs and their APs distinguish between two main groups
of humanitarian workers—those affiliated with the International Red Cross and Red
Crescent Movement and those working within independent humanitarian
organisations.

Legal protection of Red Cross and Red Crescent Movement affiliates is due to
the medical aid they provide to the sick and wounded, combatants as well as
civilians. To this end, IHL mandates the use of the Red Cross, Red Crescent and
Red Crystal emblems and prescribes special attention by States parties towards
them. The emblems may only be used as protective signs by medical services of
regular armed forces,49 National Red Cross and Red Crescent Societies,50 civilian

“BArt. 35 AP 1.
Art. 38 GC 1.
S0Art. 26, 42, 44 CG 1.



International Humanitarian Law 165

hospitals and other medical facilities recognised as such by the government and
authorised to display the emblems as protective symbol.”" The emblems may also
serve to mark persons as well as vehicles or other machinery of impartial interna-
tional humanitarian organisations,’” so long as they remain under the control of the
parties to the conflict. The GCs and their APs demand that States legislate on the
authorisation of these emblems.

IHL also provides protection to medical personnel, administrative support staff
and religious attendants who work to protect the wounded, sick and shipwrecked™>:

« Personnel is not to be attacked on the battlefield and must be allowed to perform
its medical or religious duties.”*

¢ Fallen into the hands of the adverse party, medical and religious personnel are
not to be considered POWs and may only be detained if they are to take care of
POWs held by the respective State party.>”

GCs I and IV provide protection to civilians caring for sick and wounded
combatants and/or civilians.’® AP I further expands the category of persons (per-
manent or temporary personnel, military or civilian) protected by virtue of their
medical or religious functions.”’ Aid societies are granted the same protection if
they meet the requirements laid out in the Conventions.>®

Humanitarian workers affiliated with independent humanitarian organisations
that deploy humanitarian assistance may act in armed conflict under the protection
of IHL.”” The ICJ defined humanitarian assistance in the Nicaragua case as

[a]n essential feature of truly humanitarian aid is that it is given “without discrimination” of
any kind. In the view of the Court, if the provision of “humanitarian assistance” is to escape
condemnations as an intervention in the internal affairs of Nicaragua, not only must it be
limited to the purposes hallowed in the practice of the Red Cross, namely “to prevent
suffering”, and “to protect life and health and ensure respect for the human being”; it must
also, and above all, be given without discrimination to all in need in Nicaragua. . .60

The legal protection that humanitarian workers are accorded under IHL includes
protection from attack and mistreatment while in the hands of the opposing party.
The scope of protection depends upon the applicable IHL provisions pertaining to
the nature of the conflict. As civilians, humanitarian workers benefit from the

STArt. 18 GC 1V.

S2Art. 9 AP I

53 Arts 24 and 25 GC I; Arts. 36 and 37 GC II1.

34See Arts. 2427 GC I; Arts. 36 and 37 GC II; Arts. 15-20 AP I; Art. 9 AP IL
3See Arts. 28 and 30 GC I; Art. 37 GC II; Art. 33 GC IIL

36See Art. 18 GC 1, Art. 20(1) GC 1V.

57See Art. 8(c) and (d) AP L.

58See Arts. 26 and 27 GC I; Art. 25 and 36 GC II; Art. 9(2) AP 1.

3See Common Art. 3 GCs; GC I-1II Art. 9, GC IV Art. 10; GC IV Art. 59, 61.

01cy, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Judgement, ICJ Rep. 1986, para. 243.
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principle of distinction, applicable both in IAC and NIAC. Violation of this
principle constitutes a war crime.®! Unfortunately, in practice, humanitarian
workers travelling with armed escorts risk being identified with armed groups and
become more vulnerable to possible attacks.

7 Access to Humanitarian Relief During Armed Conflict

The notion of access to humanitarian relief is not defined in IHL. It is generally
understood as the right to receive international protection and relief from an
impartial humanitarian relief operation. Such action is subject to the consent of
the State or parties concerned and does not prescribe coercive measures in the event
of refusal, however unwarranted.®”

The main legal basis for a right to access to humanitarian relief is a customary
rule of IHL, which states that ‘[t]he parties to the conflict must allow and facilitate
rapid and unimpeded passage of humanitarian relief for civilians in need, which is
impartial in character and conducted without any adverse distinction, subject to
their right of control’.®* The application of other legal grounds depends on the
nature of the armed conflict in question. During IAC, the provisions of the GCs and
AP I apply. Article 23 GC IV stipulates that States must ‘allow the free passage of
all consignments of medical and hospital stores intended only for civilians and the
free passage of all consignments of essential foodstuffs, clothing and tonics
intended for children under fifteen, expectant mothers and maternity cases’. The
belligerents must also ensure rapid and unimpeded passage of all relief consign-
ments, equipment and personnel.®* While the provisions of GC IV are somewhat
limited regarding vulnerable groups or types of goods and supplies, AP I applies to
the entire civilian population. It is forbidden to delay forwarding consignments and
diverting them from the purpose for which they are intended under AP I. However,
certain exceptions for the benefit of the population or urgent necessity are
allowed.®® Parties to the conflict are also obliged to take positive action to protect
relief consignments and to facilitate their rapid distribution, as well as to encourage
and facilitate effective international coordination of relief action.®®

In times of occupation, the occupying power must either ensure that the civilian
population receives essential supplies or accept relief from external actors.®’

%"Rome Statute of the International Criminal Court, A/CONF.183/9, 17 July 1998 and also
reprinted in ILM, Vol. 37, 1998, Art. 8(2)(b)(iii).

62 A definition formulated by OCHA: http://www.who.int/hac/about/reliefweb-aug2008.pdf.
%3Rule No. 55 in Henkaerts (2005).

%4See Art. 70(2) AP L.

55 Art. 70 (3)(c) AP L

SArt. 70 (4) and (5) AP L.

7 Art. 59 (1) GC IV.
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AP II does not pronounce on access to humanitarian assistance for NIAC.®®
However, the ensuing legal gap between IAC and NIAC regarding this issue is
closed by customary rules, including the requirement to respect and protect human-
itarian assistance personnel and objects and to ensure free movement of authorised
humanitarian assistance personnel.®’

Both AP I and II require consent of the parties concerned to humanitarian
relief.”® Such consent, however, may not be withheld arbitrarily,71 and a refusal
must be based on valid reasons. Where a lack of relief would amount to hunger and
starvation, a party’s refusal to accept relief is invalid and may amount to a war
crime.”” In NIAC, the consent of non-State armed groups is not officially required.
However, in practice, consent of these actors becomes relevant for implementation
of relief efforts where non-State armed groups control or operate in the territory
concerned.

8 Responsibility for Breaches of International
Humanitarian Law

IHL not only regulates the conduct of belligerent parties in conflict. It also sets
obligations and provides mechanisms to implement and enforce its provisions.
Common Article 1 GCs stipulates that States must respect the Convention at all
times. States also have an obligation to supress violations of IHL. The GCs and AP I
list the most serious violations, which should be punished as grave breaches of
IHL.” Serious infringements listed amount to war crimes. War crimes were first
defined in the London Charter,”* which established the post-World War II Nurem-
berg Tribunal in its annex, which stated that

violations shall include, but not be limited to murder, ill-treatment or deportation to slave
labour or for any other purpose of civilian population of or in occupied territory, murder or
ill treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or villages, or devastation not
justified by military necessity.”

S8Art. 18 (2) AP II.

%Rules No. 31, 32; Rule No. 55, See Art. 70(2) AP 1.
70Art. 70 (1) AP I, Art. 18 (2) AP II.

"TArt. 23 GC 1V, Art. 70 (3) AP L.

72Art. 54 AP 1, Art. 14 AP 1.

73See Art. 49 and 50 GC I, Art. 50 and 51 GC II, Art. 129 and 130 GC III, Art. 146 and 147 GC IV,
Art. 85 AP L.

74See also Rome Statute of International Criminal Court, See Art. 70(2) AP 1, Art. 8 where the
definition is wider—in addition listing all the possible offences listed in the GCs and AP 1.
">The London Charter, Art. 6(b).
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This list is not exhaustive and leaves room for other infringements, such as
executing a spy without trial or disregarding an offer to surrender. War crimes do
not require widespread or systematic commission, so that any single act may consti-
tute a war crime, given that it is directly linked with a situation of armed conflict.

As IHL itself neither proscribes penalties nor establishes criminal procedure
mechanisms, States have to address war crimes at the national level. The principle
of aut dedere aut judicare (Lat. ‘extradite or prosecute’) requires the initiative to
prosecute possible offenders to be given to the other related State.”®

States parties to the Geneva Conventions should also start criminal or disciplin-
ary proceedings for infringements below the level of war crimes. Since national
proceedings can only go ahead when national laws criminalise such acts, States
should already enact corresponding legislation in times of peace.”’

According to the GCs, every State has the obligation to join the search for
persons alleged to have committed, or to have ordered, grave breaches of IHL
and shall bring such persons to justice before its own courts, regardless of their
nationality.”® This is an obligation under the principle of universal jurisdiction,
which has evolved as a mean to avoid immunity of offenders. However, a risk of
possible negative consequences should be kept in mind when exercising universal
jurisdiction. Unbridled universal jurisdiction could challenge the global legal order
and deprive individuals of their rights when used in a politically motivated manner
or for vexatious purposes.’’

At the international level, States are responsible for actions committed by their
armed forces.®® Therefore, States must require their military commanders to pre-
vent or suppress breaches of IHL and keep control of their subordinates.®' The fact
that a breach of the GCs or of AP I or II is committed by a subordinate does not
exempt his superiors from penal or disciplinary responsibility if they had reason to
know that he was going to commit such a breach and did not take preventive
measures.®” Subordinates bear the responsibility for related consequences but may
claim extenuating circumstances.

The concept of grave breaches of IHL does not apply to NIACs. However,
international instruments,®® judicial decisions® and the literature imply that serious

SIn general, criminal law of a State applies only to acts committed within its territory or by its own
nationals.

77 Art. 49 GC 1, Art. 50 GC 11, Art. 129 GC 111, Art. 146 GC 1V, Art. 80 AP 1.

78 Art. 49 (2), Art. 50 (2) GC 11, Art. 129 (2), GC III, Art. 146 (2) GC IV.

7Bassiouni (2008), p. 153.

80Art. 91 AP L.

81Art. 87 AP L.

82A1t. 86 (2) AP L

8ICTY Statute, UN Doc. S/RES/827 (May 25, 1993), Interpretation of Art. 3 in ICTY, Prosecutor
v. Tadic, IT-94-1-AR72, Appeals Chamber, Decision 2 October 1995 Part A, para. 70; UN Statute
of ICTR, UN Doc. S/RES/955 (November 8, 1994) Art. 4; Rome Statute of the International
Criminal Court, Art. 70 (3)(c) AP I, Art. 8(2)(c), 8(2)(e).

84ICTY, Prosecutor v. Tadic, IT-94-1-AR72, Appeals Chamber, Decision 2 October 1995 Part A,
para. 70 and more cases listed in Sassoli et al. (2011), p. 60.
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violations of the law on NIAC is covered by customary norms of THL, which are
equal in scope to the rules of the GCs and AP I.

Most importantly, the international community has taken steps to establish
international judicial bodies with the mandate to prosecute individuals for war
crimes and other international crimes. This topic is discussed in the next chapter.
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International Criminal Law

Pierre Thielborger

1 International Criminal Law and Human Rights Law

The term international criminal law (ICL) already indicates that this body of law is
made up of two distinct elements. It is a mixture of both public international law
(PIL) and domestic criminal law. The fusion of these two fields of law makes ICL
truly unique.

On the one hand, ICL is part of PIL because it rests on the same sources: treaties,
customary international law (CIL) and—to some extent—general principles of law
(Article 38 of the International Court of Justice’s Statute (ICJ Statute)). ICL is at the
same time at odds with PIL because the subjects function differently in both legal
orders: ICL deals with individuals, while PIL is mainly concerned with States and
international organisations.

On the other hand, ICL carries significant characteristics of domestic criminal
law, dealing with punishing individuals for having committed crimes. At the same
time, ICL is fundamentally different from domestic criminal law as the application
of criminal law is usually based on a State’s national territory and jurisdiction.
Criminal law is usually detached from the international legal plane because a State
only has the sovereignty to punish its own citizens (active personality principle)’
for committing crimes, or any person if they commit crimes on that State’s territory
(territorial principle).”

ICL thus combines elements of PIL and domestic criminal law while at the same
time being at odds with both of these fields. In this way, ICL is best understood as a

1Ipsen (2014), pp. 582, 585; v. Arnauld (2014), p. 532 at para. 1273.
2Cassese et al. (2013), p. 274; Ipsen (2014), p. 584; v. Arnauld (2014), p. 532 at para. 1272.
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body of PIL that imposes criminal responsibility directly onto individuals instead of
leaving it to domestic criminal prosecution.

ICL is sometimes also said to be the logical mirror of international human rights
law (HRL).? This is only partly true. It is true insofar as both fields of law put the
individual into the focus, not (as is usually the case in PIL) the State: while HRL
accords the individual powerful basic rights towards the State, ICL imposes specific
duties on the individual, namely the duty not to commit certain fundamental crimes.
Only in this case is the prosecution lifted from the national level to the international
level. In this way, the Rome Statute of the International Criminal Court* emphasises
in its preamble and Articles 1 and 5 (1) that ICL only deals with ‘the most serious
crimes of concern to the international community as a whole’. Just as rights and
duties can be considered two sides of the same coin, HRL and ICL can be too: HRL
accords (international) rights to the individual, whereas ICL imposes an interna-
tional duty on it.

However, there are also aspects in which ICL and HRL do not simply mirror one
another. Most importantly, ICL only applies to exceptional cases—the threshold at
which a case is lifted from the level of national jurisdiction to international tribunals
is enormously high. While any commitment of an international crime will always
violate HRL in one way or another, the opposite is often not true. Certainly, not
every human rights violation amounts to an international crime.’

2 The Origins of International Criminal Law

The Westphalian system, developed by the treaty of Westphalia in 1648, which
ended the Thirty-Year War, which had ravaged Europe, acts to secure the peaceful
coexistence of sovereign and equal States, a goal also enshrined in Article 2 (1) UN
Charter. Nevertheless, this system has often been criticised as being blind towards
the individual. Within this classical concept, the individual is solely mediated
through the State, for instance in the form of diplomatic protection: a State claims
rights violations of its nationals abroad not as violations of that individual but rather
as a violation of the State itself.® Indeed, PIL—in its traditional conception—
accords rights and duties to States, not to individuals.

3Pires (1995), pp. 133-136; Tulkens (2011), pp. 577-578.

“Rome Statute of the International Criminal Court, 17 July 1998, in: UNTS 2187 (2004), p. 3.
SCryer et al. (2014), p. 14.

SPermanent Court of International Justice, Case of the Mavrommatis Palestine Concessions,
Judgement of 30 August 1924, Series A No. 2, p. 12. A different course is taken by the ICJ in
its Diallo judgement (ICJ, Case Concerning Ahmadou Sadio Diallo (Republic of Guinea
v. Democratic Republic of the Congo), Judgement of 19 June 2012, I.C.J. Reports 2012,
pp- 324, 344 at para. 57, in which the court states that reparation is paid to compensate
Mr. Diallo (not Guinea) for the injury caused. This is in some ways at odds with the classical
understanding of diplomatic protection which assumes a right of the State, not the individual.
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2.1 The Nuremberg and Tokyo Tribunals

With the end of World War II in 1945, this thinking changed. During and after the
war, the conviction ripened that political redress (as represented by the Treaty of
Versailles after World War I) was not sufficient to bring closure to conflict. A legal
response was also considered necessary, in particular the prosecution of surviving
high-ranking Nazi Imperial Japanese officials by an international criminal legal
procedure.

A few months after the end of the war, the Allies (USA, Soviet Union, United
Kingdom and France) signed the London Agreement,” which regulated the prose-
cution and punishment of the major war criminals of the European Axis. This
agreement was included as an annex to the Charter of the International Military
Tribunal at Nuremberg (hereinafter ‘Nuremberg Charter’).® The tribunal started its
proceedings against high-ranking political and military Nazi leaders on
20 November 1945 in Nuremberg (hereinafter ‘Nuremberg trials’). The tribunal
consisted of one judge per allied State (Article 2 Nuremberg Charter). The Nurem-
berg trials were to deal with the very limited number of crimes listed in Article
6 Nuremberg Charter: crimes against the peace, war crimes and crimes against
humanity. In a very similar manner, the Allies also conducted an International
Military Tribunal for the Far East in Tokyo (Japan). The judges’ bench of the Tokyo
tribunal—like the Nuremberg one—was exclusively made up of judges from the
four allied States. The Tokyo tribunal started its work on 3 May 1946 and prose-
cuted Japanese individuals for crimes committed on the Asian continent.’

Both tribunals—as politically desirable as they might have been—have faced
severe criticism from a legal perspective.

First, the composition of judges failed to include judges from neutral States. In
this way, they were not international but essentially western tribunals.

Second, both tribunals dealt exclusively with German and Japanese war crimi-
nals; crimes committed by the allied forces were excluded from jurisdiction. In this
way, it may be argued that both tribunals exercised one-sided justice imposed by the
victors (Siegerjustiz).

Third, some of the crimes tried in Nuremberg and Tokyo had not been previ-
ously explicitly defined as such. It is hard to argue that sentencing defendants under
penal norms specifically designed for the trials does not violate one of criminal
law’s golden rules, the principle of nullum crimen sine lege (lat. ‘no crime without
pre-existing penal law’).'” The Nuremberg judges recognised this obvious problem
with their jurisdiction. They nevertheless justified it with reference to the

7 Agreement for the prosecution and punishment of the major war criminals of the European Axis,
8 August 1945, in: UNTS 82 (1951), p. 280.

8 Annex to id., p. 284.
“Werle and Jessberger (2014), pp. 10-11.
'%This principle is discussed in detail in Sect. 3.1 of this chapter.
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exceptional cruelty of the Nazi crimes: actions so heinous as to clearly amount to
severe crimes that required punishment—even without their previous
codification.'!

2.2 The International Tribunals for the Former Yugoslavia
and Rwanda

Because of this serious criticism and, even more importantly, as a result of PIL’s
paralysis during the Cold War, it took a long time for ICL to take its next crucial
steps. The 1990s saw some of the worst atrocities since World War II. The
international community’s ensuing outrage led to the creation of two international
bodies to prosecute crimes committed: the International Tribunal for the Former
Yugoslavia (ICTY) in 1993 and the International Tribunal for Rwanda (ICTR) in
1994. Given their very similar composition, these two tribunals are often described
as ‘sister-tribunals’,'? indeed two sisters that were brought up very far apart from
each other with the ICTY based in The Hague (the Netherlands) and the ICTR
located in Arusha (Tanzania). After their official expiration date in 2015, pending
cases are now dealt with by an international transitional tribunal, the International
Residual Mechanism for Criminal Tribunals,'? also located in The Hague. The
inception of the two tribunals for the former Yugoslavia and Rwanda and the
reasons for their establishment are remarkable.

First, both the genocide and ethnic cleansing of Muslim men and boys in the
former Republic of Yugoslavia, as well as the genocide committed by the Hutu
majority in Rwanda against the Tutsi minority and the butchering of moderate
Hutus, are hardly comparable with any other crimes committed since World War
II. These crimes certainly screamed for international criminal prosecution.

Second, both tribunals were not created by an international treaty involving the
successor States of Yugoslavia or Rwanda, which would certainly have been the most
common way. Instead, they were established by two UN Security Council (UNSC)
resolutions.'* Article 41 UN Charter enables the UNSC to ‘decide what measures not
involving the use of armed force are to be employed to give effect to its decisions’.
While the majority of legal scholars have by now endorsed this approach of the
UNSC, some authors severely doubt that the creation of an international tribunal truly
fell within the council’s mandate under Article 41 UN Charter. "’

"International Military Tribunal, Nazi Conspiracy and Aggression: Opinion and Judgment,
Washington 1947, p. 49.

2Mgse (2005), pp. 920-927; Zacklin (2004), pp. 541-542.
3UN Security Council, Resolution 1966, UN Doc. S/RES/1966, 22 December 2010.

"UN Security Council, Resolution 827, UN Doc. S/RES/827, 25 May 1993 (establishing the
ICTY) and Resolution 955, UN Doc. S/RES/955, 8 November 1994 (establishing the ICTR).

15See, for instance, Arangio-Ruiz (2000), pp. 609, 722; Lamb (1999), pp. 361, 376.
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On the one hand, the UNSC can only make use of the means of Articles 3942
UN Charter if it has previously found an ‘act of aggression, a breach of the peace or
a threat to the peace’ (Article 39 UN Charter) to have occurred. Thus, the council
would have needed to find that international criminal tribunals for Yugoslavia and
Rwanda were necessary to restore international peace and security or to prevent
them from being threatened in the future. To assume this was the case might indeed
appear far-fetched: criminal justice is mainly a punitive rather than a preventive
measure. What is more, the UNSC regularly addresses de iure States in its resolu-
tion, while the establishment of a criminal tribunal de facto targets individuals.

On the other hand, the list of coercive non-military means in Article 41 UN Charter,
although quite extensive, is not exhaustive,'® as emphasised by the word ‘including’.
Thus, the UNSC may choose one of the means listed in Article 41 UN Charter—or any
other non-military means that it might deem appropriate. There is no cogent reason
apparent per se why this should not also include the establishment of a criminal
tribunal. The UNSC is generally accepted to have a very wide margin of discretion in
choosing the means necessary to maintain international peace and security.'”

2.3 Other International and Hybrid Criminal Tribunals

Further international or hybrid—partly international, partly domestic—criminal
courts followed shortly after this initiative of the UNSC.

In the Special Court for Sierra Leone (2002),18 the government of that State set
up a court in cooperation with the UN in order to prosecute individuals for serious
violations of international humanitarian law (IHL) and domestic law during Sierra
Leone’s civil war (1991-2002). The court operated offices in Freetown (Sierra
Leone), The Hague (the Netherlands) and New York City (USA). Its most famous
case is certainly the one against Charles Taylor, who in 2012 became the first
convicted African Head of State and was sentenced to 50 years in prison.'’

The Extraordinary Chambers in the Courts of Cambodia (Khmer Rouge Tribunal)*’
were established by an agreement of the Cambodian government and the UN in 2003

16Krisch (2012), p- 1305, para. 14; Wilson (2014), p. 84; v. Arnauld (2014), p. 443 at para. 1036
and p. 445 at para 1042.

7Krisch (2012), para. 14; Wilson (2014), p. 84.

'8 Agreement between the United Nations and the Government of Sierra Leone on the Establish-
ment of a Special Court for Sierra Leone, 16 January 2002, in: UNTS 2178 (2004), p. 138.
19Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-03-01-T,
Trial Chamber II, Judgment of 18 May 2012, http://www.rscsl.org/Documents/Decisions/Taylor/
1285/SCSL-03-01-T-1285.pdf; and Case No. SCSL-03-01-A, Appeals Chamber, Judgment of
26 September 2013 (essentially conforming the Trial Chamber’s judgment), http://www.rscsl.
org/Documents/Decisions/Taylor/Appeal/1389/SCSL-03-01-A-1389.pdf.

20 Agreement between the United Nations and the Royal Government of Cambodia concerning the
Prosecution under Cambodian Law of Crimes Committed during the Period of Democratic
Kampuchea, 6 June 2003, in: UNTS 2329 (2005), p. 1.
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http://www.rscsl.org/Documents/Decisions/Taylor/1285/SCSL-03-01-T-1285.pdf
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to try senior leaders of the Khmer Rouge regime that had devastated Cambodia
between 1975 and 1979. It is a so-called hybrid court as it is set up within the
framework of the Cambodian legal system but has many international legal charac-
teristics. For instance, judges are both Cambodian and nationals from other States, and
the applicable law is also a mixture of Cambodian law and PIL.*!

The Special Tribunal for Lebanon (2007)* was established for the international
prosecution of the assassination of Rafiq Hariri on 14 February 2005, who served as
Prime Minister of Lebanon from 1992-1998 and 2000-2004. Mr. Hariri was killed
in a terrorist attack by a car bomb, the perpetrators of which have never been found.
The tribunal has its seat in Leidschendam-Voorburg, near The Hague (the Nether-
lands), as well as an office in Beirut (Lebanon). It was established by an agreement
between the Lebanese government and the UN in 2006, following a UNSC resolu-
tion.?® Like the Khmer Rouge Tribunal in Cambodia, it is a hybrid court as it
applies both national and international laws. Since it began to operate in 2009, the
tribunal has issued four arrest warrants to the authorities of Lebanon against
Hezbollah members.>* All suspects, however, remain at large. The procedures are
thus led in absentia, meaning without the accused being present: an approach that is
certainly unusual in criminal proceedings. Another important facet of this tribunal
is that the suspects are de facto charged with terrorism.> The tribunal is the first
international court to include such a charge in its investigative work, despite the

2'See, id., Art. 3 and Art. 9 in conjunction with Art. 3 of the Law on the Establishment of
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes committed
during the Period of Democratic Kampuchea, 10 August 2001, NS/RKM/0801/12, http://www.
skpcambodia.com/Laws%20& %20Regulations%200f%20the %20Kingdom%200f%20Cambo
dia/Tribunals/KR %?20trial%20law-final-after-amend-Eng.pdf.

22Agreement between the United Nations and the Lebanese Republic on the Establishment of a
Special Tribunal for Lebanon, 22 January 2007 and 6 February 2007, in: UNTS 2461
(2007), p. 257.

2UN Security Council, Resolution 1664, UN Doc. S/RES/1664, 29 March 2006; see also UN
Security Council, Resolution 1757, UN Doc. S/RES/1757, 30 May 2007 (endorsing the
agreement).

2*The warrants to arrest Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein
Hassan Oneissi, and Mr Assad Hassan Sabra, respectively, each including transfer and detention
order, of 28 June 2011, are available at the Tribunal’s website: http://www.stl-tsl.org. On
11 February 2014, the Trial Chamber issued an oral ruling to join the case against Hassan Habib
Merhi with the case against the four accused mentioned above.

25See Art. 2 (a) of the Statute of the Special Tribunal for Lebanon, declaring the provisions of the
Lebanese Criminal Code relating to the prosecution and punishment of acts of terrorism and others
to be applicable. The text is attached to the Agreement between the United Nations and the
Lebanese Republic on the Establishment of a Special Tribunal for Lebanon, 22 January 2007 and
6 February 2007, in: UNTS 2461 (2007), pp. 293, 294.


http://www.skpcambodia.com/Laws%20&%20Regulations%20of%20the%20Kingdom%20of%20Cambodia/Tribunals/KR%20trial%20law-final-after-amend-Eng.pdf
http://www.skpcambodia.com/Laws%20&%20Regulations%20of%20the%20Kingdom%20of%20Cambodia/Tribunals/KR%20trial%20law-final-after-amend-Eng.pdf
http://www.skpcambodia.com/Laws%20&%20Regulations%20of%20the%20Kingdom%20of%20Cambodia/Tribunals/KR%20trial%20law-final-after-amend-Eng.pdf
http://www.stl-tsl.org
https://www.stl-tsl.org/en/the-cases/stl-11-01/main/filings/orders-and-decisions/trial-chamber/2949-f1424
https://www.stl-tsl.org/en/the-cases/stl-11-01/main/filings/orders-and-decisions/trial-chamber/2949-f1424
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difficulties that PIL has experienced over the last years in elaborating a legal
definition of the term ‘terrorism’.*

The International Crimes Tribunal of Bangladesh (2009) investigates the geno-
cide committed in 1971 by the Pakistani Army and local groups during the
Bangladesh Liberation War. It is based on the International Crimes (Tribunals)
Act of 1973,”” which is largely compatible with the standards required under PIL.
As with the Special Tribunal for Lebanon, trials held in absentia are possible.

Lastly, the Extraordinary African Chambers in the Senegalese Courts constitutes
special chambers for the prosecution of former Chadian President Hisséne Habré
and affiliates for international crimes within the legal framework of the Senegalese
judicial system.?®

2.4 The International Criminal Court

Finally, since 2002, the International Criminal Court (ICC) has taken up its
operations. It must by now be considered the most important of all international
criminal courts and tribunals. It aims to cover not a specific time frame or region but
strives to become the universal court in charge of all international criminal
prosecutions.

The ICC is the first independent, treaty-based and truly international criminal
court. The treaty establishing this court—the Rome Statute (RS)**—was drafted in
1998 and entered into force on 1 July 2002. The court started its operations with an
inaugural session on 11 March 2003; its seat is The Hague in the Netherlands
(Article 3 (1) RS).

While the RS currently has 139 signatory States and 124 States parties (includ-
ing all South American States, most European States and many African States),
some important States have explicitly not supported it so far. The United States has
signed but not ratified the treaty (which would be necessary for its legal effects to
unfold), Russia most recently repealed its signature and China never signed the
RS. Some of these States have even displayed somewhat hostile behaviour towards
the jurisdiction of the ICC. Famously, in 2002, the US Congress adopted the

%6See At. 2 of the proposed Comprehensive Convention on International Terrorism. For the text
of the draft convention see Appendix II to UN General Assembly, UN Doc. A/59/894, 12 August
2005. This definition remains, however, largely contested, see for instance the Kuala Lumpur
Declaration on International Terrorism of 3 April 2002, Annex II to UN General Assembly, UN
Doc. A/56/911, 8 April 2002, which emphasises that also the motivation should be part of the
definition, while the proposed Convention put an emphasis exclusively onto the means employed.
%7 Act No. XIX of 20 July 1973, http://bdlaws.minlaw.gov.bd/pdf_part.php?id=435.

28Chambres Africaines extraordinaires, http://www.chambresafricaines.org/.

29See Rome Statute of the International Criminal Court, 17 July 1998, in: UNTS 2187 (2004), p. 3.

30Status of the Rome Statute, including signatures, ratifications and withdrawals, http://treaties.un.
org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-10&chapter=18&clang=_en.


http://bdlaws.minlaw.gov.bd/pdf_part.php?id=435
http://bdlaws.minlaw.gov.bd/pdf_part.php?id=435
http://www.chambresafricaines.org
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-10&chapter=18&clang=_en
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‘American Service-Members’ Protection Act’.>' This piece of legislation states that

should a US citizen or a ‘covered allied person’ ever be tried by the ICC, the US
President would have the authority ‘to use all means necessary and appropriate’ to
free that person. This is understood as also giving authority to invade the premises
of the ICC and return that US citizen or covered allied person back to the USA,
which is why the act has also been termed ‘The Hague Invasion Act’.

The court has 18 judges (Article 36 (1) RS) and consists of three different legal
divisions: the pre-trial division, the trial division and the appeals division (Article
34 lit. b) RS). It also has an office of the prosecutor (Article 34 lit. ¢) RS) and a
registry (Article 34 lit. d), 43 RS). The presidency rotates and is currently held by
Argentinian Judge Silvia Fernandez de Gurmendi; Gambian lawyer and former
Minister of Justice Fatou Bensouda heads the office of the prosecutor. The election
of Fatou Bensouda was hoped to be a significant breakthrough for the ICC’s general
acceptance. Not only is Bensouda the first woman to hold the position but also the
first individual from the African continent.

Previously, the court had been criticised as a court for the prosecution of African
nationals instead of a truly global criminal court.*> While this criticism has to be
taken seriously, as the acceptance by African States is certainly crucial for the
court’s future success, it overlooks two important factors.

First, the ICC has by now commenced several preliminary investigations outside
of Africa, for instance in Afghanistan, Colombia, Georgia, Honduras, Iraq, Pales-
tine, South Korea, Ukraine and Venezuela.

Second, and even more importantly, the investigations and trials conducted so
far often relied on the explicit request of the respective African States. Out of
10 situations the prosecutor is currently investigating, five were referred to the court
by the respective States.>”

Thus, there is not much ground to claim that the ICC has imposed its investiga-
tions one-sidedly on African States; it is rather the case that many African States
have actively sought the court’s help. Nevertheless, over the course of 2016, several
African States, including South Africa, Burundi and Gambia, have announced their
withdrawal from the RS.

31 American Service-members’ Protection Act of 2002, 2 August 2002, http://web.archive.org/
web/20031015053419/http://www.state.gov/t/pm/rls/othr/misc/23425.htm.

2Mbaku (2014), p. 9, http://www.brookings.edu/~/media/Research/Files/Reports/2014/foresight-
africa-2014/03-foresight-international-criminal-court-africa-mbaku.pdf?la=en; du Plessis et al.
(2013),  http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International %
20Law/0713pp_iccafrica.pdf; Akande (2009), http://www.ejiltalk.org/africa-and-the-interna
tional-criminal-court./.

33For an overview of situation and cases, see the ICC’s webpage at: http://www.icc-cpi.int/en_
menus/icc/situations%20and%20cases/Pages/situations%20and%20cases.aspx.


http://web.archive.org/web/20031015053419/http://www.state.gov/t/pm/rls/othr/misc/23425.htm
http://web.archive.org/web/20031015053419/http://www.state.gov/t/pm/rls/othr/misc/23425.htm
http://www.brookings.edu/~/media/Research/Files/Reports/2014/foresight-africa-2014/03-foresight-international-criminal-court-africa-mbaku.pdf?la=en
http://www.brookings.edu/~/media/Research/Files/Reports/2014/foresight-africa-2014/03-foresight-international-criminal-court-africa-mbaku.pdf?la=en
http://www.brookings.edu/~/media/Research/Files/Reports/2014/foresight-africa-2014/03-foresight-international-criminal-court-africa-mbaku.pdf?la=en
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713pp_iccafrica.pdf
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713pp_iccafrica.pdf
http://www.ejiltalk.org/africa-and-the-international-criminal-court
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3 Some General Principles of Criminal Law

Before dealing in extensio with the jurisdiction of the ICC, it is worth recapitulating
some basic features that distinguish criminal law from public or civil law.

3.1 Nullum Crimen, Nulla Poena sine Lege

It is well accepted in criminal law that any behaviour that is up for prosecution must
have been a criminal offence at the time it occurred. Often the two principles of
nullum crimen sine lege (lat. ‘no crime without law’) and nulla poena sine lege (1at.
‘no punishment without law’) are mixed up. In truth, however, they are two distinct
principles.

On the one hand, the nullum crimen principle—the more important of the two—
demands that a person must not be convicted if the accused could not have
reasonably been aware at the time of his/her action that this behaviour was criminal
in nature.>® This principle is not a new development in ICL. Article 15 of the
International Covenant on Civil and Political Rights (ICCPR) of 1966 states that
‘[n]Jo one shall be held guilty on account of any act or omission which did not
constitute a criminal offence, (...) at the time when it was committed’. Both the
Nuremberg Charter and the Tokyo Charter were heavily criticised for violations of
exactly this principle.”® The judges in Nuremberg defended their jurisdiction by
claiming that the crimes in question were so horrific that nobody could have
reasonably assumed them to be in accordance with the law.*

Some authors have claimed an even stronger variant of the nullum crimen
principle, demanding that criminal conviction requires a written law.?’ Certainly,
this principle would indeed hold true in many national criminal legal orders. Thus,
CIL would be generally excluded as a source of ICL as per the principle of nullum
crimen sine lege scripta (lat. ‘no crime without written law’). The ICTY has,
however, explicitly rejected this stricter form of the nullum crimen principle;*®
some authors have further emphasised that international (criminal) law, in contrast

34CTY, Prosecutor v. Mitar Vasiljevi¢, Case No. IT-98-32-T, Trial Chamber II, Judgment of
29 November 2002, para. 193, http://www.icty.org/x/cases/vasiljevic/tjug/en/vas021129.pdf;
ICTY, Prosecutor v. Milan Milutinovi¢ er al., Case No. 1T-99-37-AR72, Appeals Chamber,
Decision on Dragoljub Ojdani¢’s Motion Challenging Jurisdiction—Joint Criminal Enterprise of
21 May 2003, paras. 37-42, http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/
00207160-00207178.pdf.

33See Sect. 2.1 of this chapter.

3Nuremberg International Military Tribunal (1947), pp. 172, 217.

3Degan (2005), pp. 45, 67; Olasolo (2007), p. 301.

3Most prominently ICTY, Prosecutor v. Dusko Tadic aka ‘Dule’, Case No. IT-94-1, Appeals
Chamber, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction of 2 October
1995, paras. 139-144, http://www.icty.org/x/cases/tadic/acdec/en/51002.htm.
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to many domestic legal orders, does not always require a written source,” as also
evidenced by Article 38 (b) ICJ Statute.

In order to nevertheless do justice to the nullum crimen principle, the RS of the
ICC incorporates the so-called elements of crime, which include detailed definitions
of the enumerated crimes. Article 22 RS also explicitly emphasises two specific
elements of the nullum crimen principle: non-retroactivity (Article 22 (1) RS) and
clarity of the law (Article 22 (2) RS).

On the other hand, the nulla poena principle requires defined penalties to be
attached to the different criminal norms. For the RS, this principle was addressed in
Article 23, which states that a person must be punished in accordance with the
statute. Thus, possible punishments are clearly elaborated in the RS. The situation
was less clear with regard to the ICTY and the ICTR. Both tribunals were required
to have recourse to the practice of prison sentences of the respective states in which
the crimes had occurred.*’ However, this would have enabled the tribunals in
extreme cases to impose the death penalty, which existed in Yugoslavia and
Rwanda at the time the crimes were committed. To exclude this possibility, the
statutes of the ICTY and ICTR emphasised that recourse to national law related
only to terms of imprisonment (thus implicitly excluding other forms of punishment
such as the death penalty).*'

3.2 In Dubio Pro Reo

Human rights are often interpreted broadly by courts and scholars in a way that
maximises the protection of the individual.*? This can be understood as a legitimate
interpretation in light of Article 31 lit. ¢) Vienna Convention on the Law of Treaties
(VCLT): an interpretation of each individual human right in light of the object and
purpose of the human rights treaty as a whole. In that way, human rights treaties are
often very liberally interpreted, going beyond what the drafters originally had
in mind.

However, this does not hold true for ICL, whose treaties also serve the rights of
suspects and the accused. An expansive interpretation of the rights of one side tends
to result in a restrictive interpretation of the other side’s rights. Hence, in ICL, a

FCassese et al. (2013), pp. 73-74.

“OArt. 24 (1) S. 2 of the Statute of the ICTY, annexed to UN Security Council, Report of the
Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), UN Doc.
S/25704, 3 May 1993, p. 36; and Art. 23 S. 2 of the Statute of the ICTR, annexed to UN Security
Council, Resolution 955, UN Doc. S/RES/955, 8 November 1994 (establishing the ICTR).
“TArt. 24 (1) S. 1 of the ICTY’s Statute, and Art. 23 S. 1 of the ICTR’s Statute, both UN Security
Council, Resolution 827, UN Doc. S/RES/827, 25 May 1993 (establishing the ICTY) and
Resolution 955, UN Doc. S/RES/955, 8 November 1994 (establishing the ICTR).

42Cryer et al. (2014), p. 13.
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broad interpretation of the listed crimes is much more problematic than in the case
of HRL.

What is more, where there is indeed ambiguity in the law or in the evidence
gathered, this must be taken into account in a favourable light for the accused rather
than to his/her disadvantage: in dubio pro reo (lat. ‘when in doubt, for the accused’).
Thus, the interpretation of crimes under PIL has to be restrictive (rather than
expansive) as the rights of the accused might otherwise be infringed; extreme
cases might result in a scenario in which the nullum crimen principle is violated.
In a similar manner, Article 22 (II) (2) RS emphasises that in case of ambiguity, a
norm shall be interpreted in favour of the person under investigation or prosecution.

3.3 Ne bis in Idem

The principle ne bis in idem (lat. ‘not twice for the same’) requires that nobody be
punished twice for the same crime. This principle is not yet generally accepted as
custom applying between all States, but rather restricted to municipal State juris-
diction. This is confirmed by Article 14 (7) ICCPR, which states that no one shall be
liable to be tried or punished again for an offence for which he has already been
finally convicted or acquitted in accordance with the law and penal procedure of
each State. The European Union (EU) has gone one step further and established a
transnational ne bis in idem principle for its member States under Article 50 EU
Charter of Fundamental Rights.*?

The ICC’s RS goes even further than the EU, establishing three variants of the ne
bis in idem principle, which stipulate as follows: the ICC cannot convict twice for
the same crime (horizontal prohibition, Article 20 (1) RS), a national court cannot
sentence where the ICC has already made a decision (downward prohibition,
Article 20 (2) RS) and the ICC cannot convict where a national court has already
done so (upward prohibition, Article 20 (3) RS).**

4 The International Criminal Court’s Jurisdiction Under
the Rome Statute

Turning from general principles of criminal law to the particular jurisdiction of the
ICC, a number of problems, both procedural and substantive, arise.

“3See Art. 50 of the Charter of Fundamental Rights of the European Union, 18 December 2000, in:
Official Journal of the European Union (2010), C 83/02.
“For the specific problem of upward prohibition of ne bis in idem, see also the principle of

complementarity, see Sect. 4.1.2 of this chapter. See, also, Surlan (2005), http://www.esil-sedi.eu/
sites/default/files/Surlan_0.PDF.
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4.1 Criminal Procedure

Some procedural requirements can be summarised very briefly. These include
questions of who can be tried before the ICC (jurisdiction ratione personae;
generally speaking: individuals), what the eligible time period for crimes to be
prosecuted is (jurisdiction ratione temporis, only after the entry into force and after
ratification of the RS) and which crimes the court may investigate (jurisdiction
ratione materiae, only crimes defined in the RS).

Other procedural requirements are more complex. These include the modes in
which jurisdiction is established, the relationship between the ICC’s jurisdiction
and national jurisdiction and issues surrounding the principle of immunity.

4.1.1 Ways to Establish Jurisdiction

The ICC does not have jurisdiction over just any international crime. Quite to the
contrary, the principle of non-intervention as derived from the sovereign equality of
States (Article 2 (1) UN Charter) accords States’ jurisdiction over their territory and
their citizens. Only if a State consents to international criminal prosecution is a case
lifted from the national to the international sphere. The first two modes to establish
the court’s jurisdiction reflect this requirement of State consent.

First, jurisdiction can arise if the accused is a citizen of a State that has either
previously ratified the RS or that has recognised the jurisdiction of the ICC ad hoc
(for the case at hand only, Article 12 (2) lit. b), (3), and Article 13 RS). The
accused’s nationality is thus one possible link to establish the ICC’s jurisdiction.

Second, the court also has jurisdiction if an alleged crime was committed on the
territory of a State that has either previously ratified the RS or that accepts the
jurisdiction of the ICC ad hoc (Article 12 (2) lit. a), (3); Article 13 RS). Thus, the
territory of the State on which the alleged crime took place may also be a link for
the establishment of the ICC’s jurisdiction.

Both links are very much in line with the idea of the active personality principle
and the territorial principle. States are accepted to hold jurisdiction over their
citizens and over their territory; this includes the right to conduct criminal prose-
cution. The significant resistance that many governments have levelled against the
jurisdiction of the ICC is in part explained by the fact that these two principles do
not always function in accordance with each other.

We can easily imagine cases in which the territorial sovereignty of one State
collides with the personal jurisdiction of another State, for example where a citizen
of a non-signatory State commits a crime on the territory of a signatory State.
Assuming all formal conditions are met, the latter finding would suffice to justify
the ICC’s jurisdiction over such a citizen committing crimes in the territory of a
signatory State. In that case, the outspoken and repeated protests of the
non-signatory home State of the perpetrator could not hinder the establishment of
such jurisdiction of the ICC. In essence, a State would have to tolerate the
prosecution of one of its citizens in The Hague against its explicit will—an idea
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that appears almost unimaginable to sovereign nations, especially superpowers like
the USA. There are also other issues at play: Israel, for example, is concerned about
future cases against its citizens since Palestine has acceded to the RS,* and the
prosecutor has opened a preliminary investigation for cases on Palestinian soil.*®

The third alternative to establish the court’s jurisdiction is by way of referral of a
situation to the ICC by the UNSC (Article 13 lit. b) RS). The status of the UNSC
and its mandate to maintain international peace and security justify this exceptional
possibility of establishing jurisdiction for the ICC without State consent. This
constellation has so far occurred twice: once in the case of Darfur in 2005*” and
once in the case of Libya in 2011.*® Establishing jurisdiction without State consent
can lead to difficult questions, for example, the parallel validity of provisions of the
RS (such as immunity*®) as CIL, where the statute itself cannot be directly applied
without State ratification.

4.1.2 The Principle of Complementarity

While the ICTY and the ICTR both enjoy general primacy over national law and
national courts,5 9 the ICC does not. Instead, it fulfils a complementary function to
national criminal jurisdiction. The ICC would simply be overburdened if it were to
deal with all international crimes on a global scale. Thus, according to Article
17 (1) RS, the court shall only determine a case admissible if a State that would
otherwise hold jurisdiction over the case is either unwilling or unable to genuinely
carry out the investigation or prosecution.

Unwillingness can mean that either a State has undertaken proceedings only for
the purpose of shielding a person from international criminal responsibility (Article
17 (2) lit. a) RS), there is an unjustified delay in the proceedings undertaken (Article
17 (2) lit. b) RS) or the proceedings are not conducted independently or impartially
(Article 17 (2) lit. ¢) RS).

Inability is given in a case of total or substantial collapse or unavailability of any
national judicial system. This can be, inter alia, the case if a State is unable to
obtain the accused or the necessary evidence and testimony (Article 17 (3) RS).

“SM. Abbas, Declaration Accepting the Jurisdiction of the International Criminal Court, 1 January
2015, http://www.icc-cpi.int/iccdocs/PIDS/press/Palestine_A_12-3.pdf; UN Secretary-General,
Depositary Notification of Accession to the Rome Statute by the State of Palestine, UN Doc. C.
N.13.2015.TREATIES-XVIII. 10, 15 January 2015.

4°ICC Press Release, The Prosecutor of the International Criminal Court, Fatou Bensouda, opens a
preliminary examination of the situation in Palestine, 16 January 2015, http://www.icc-cpi.int/en_
menus/icc/press%20and%20media/press%20releases/Pages/pr1083.aspx.

4TUN Security Council, Resolution 1593, UN Doc. S/RES/1593, 31 March 2005.

“8UN Security Council, Resolution 1970, UN Doc. S/RES/1970, 26 February 2011.

“Immunity is discussed in detail in Sect. 4.1.3 of this chapter.

S0Art. 9 (2) of the ICTY’s Statute and Art. 8 (2) of the ICTR’s Statute, both UN Security Council,
Resolution 827, UN Doc. S/RES/827, 25 May 1993 (establishing the ICTY) and Resolution
955, UN Doc. S/RES/955, 8 November 1994 (establishing the ICTR).
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4.1.3 The Principle of Immunity

Rules of immunity have traditionally hindered the exercise of ICL before national
courts. In the Yerodia case,”' for instance, Belgium had issued an international
arrest warrant with Interpol against the then foreign minister of the Democratic
Republic of Congo, who was accused of genocide. When Congo accused Belgium
of having illegally issued the arrest warrant before the ICJ, the court sided with
Congo, emphasising that the immunity of Yerodia blocked the issuance of an arrest
warrant.>> Similarly, in the cases on the former Chadian President Habré>® and
former Chilean President Pinochet,”* it was confirmed that persons holding public
office could only be held responsible after the end of their mandate.

International criminal jurisdiction is regularly designed to overcome this prob-
lem of immunity. Article 7(2) ICTY Statute, Article 6(2) ICTR Statute and most
importantly Article 27(2) RS (no immunity principle) state that immunities shall not
bar international criminal courts from exercising their jurisdiction over persons
otherwise enjoying immunity. Indeed, criminal procedures were started against
heads of State on several occasions while they were still holding public office.
Such was the case of Slobodan Milosevi¢ (Yugoslavia) before the ICTY,> Charles
Taylor (Liberia) before the Special Court for Sierra Leone,’® as well as Laurent
Gbagbo (Ivory Coast), Uhuru Kenyatta, William Ruto and Joshua Sang (all three
Kenya) before the ICC.”’ Similarly, arrest warrants were issued against Omar al
Baschir (Sudan) and Muammar Gaddafi (Libya) by the ICC.>®

S1CJ, Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judge-
ment of 14 February 2002, I.C.J. Reports 2002. p. 3.

3]d., p. 29 at para. 70.

3ICJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment of 20 July 2012, I.C.J. Reports 2012. p. 422.

54United Kingdom House of Lords, Regina v. Bartle and the Commissioner of Police for the
Metropolis and Others Ex Parte Pinochet and Regina v. Evans and Another and the Commissioner
of Police for the Metropolis and Others Ex Parte Pinochet, Judgment of 24 March 1999, in:
LL.M. 38 (1999), p. 430.

55ICTY, Prosecutor v. Slobodan Milosevi¢., Case No. IT-02-54: http://www.icty.org/case/
slobodan_milosevic/4.

36Special Court for Sierra Leone, Prosecutor v. Charles Ghankay Taylor, Case No. SCSL-03-1:
http://www.rscsl.org/Taylor.html.

STICC, Prosecutor v. Laurent Koudou Gbagbo, Case No. ICC-02/11-01/12; Prosecutor v. Uhuru
Muigai Kenyatta, Case No. ICC-01/09-02/11; Prosecutor v. William Samoei Ruto and Joshua
Arap Sang, Case No. ICC-01/09-01/11; for all cases at the trial stage, see http://www.icc-cpi.int/
en_menus/icc/situations%20and%20cases/cases/Pages/cases%20index.aspx.

> 8ICC, Prosecutor v. Omar Hassan Ahmad Al Bashir, No. ICC-02/05-01/09, Pre-Trial Chamber I,
First Warrant of Arrest of 4 March 2009 and Second Warrant of Arrest of 12 July 2010, http://
www.icc-cpi.int/en_menus/icc/situations%20and %20cases/situations/situation%20icc %200205/
related%20cases/icc02050109/Pages/icc02050109.aspx; Prosecutor v. Muammar Mohammed
Abu Minyar Gaddafi, Pre-Trial Chamber I, Warrant of Arrest of 27 June 2011, http://www.icc-
cpi.int/iccdocs/doc/doc1099321.pdf.


http://www.icty.org/case/slobodan_milosevic/4
http://www.icty.org/case/slobodan_milosevic/4
http://www.rscsl.org/Taylor.html
http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/cases/Pages/cases%20index.aspx
http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/cases/Pages/cases%20index.aspx
http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/icc02050109/Pages/icc02050109.aspx
http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/icc02050109/Pages/icc02050109.aspx
http://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200205/related%20cases/icc02050109/Pages/icc02050109.aspx
http://www.icc-cpi.int/iccdocs/doc/doc1099321.pdf
http://www.icc-cpi.int/iccdocs/doc/doc1099321.pdf

International Criminal Law 187

With regard to the ICC, the cases in which a situation is transferred to the court
by the UNSC remain particularly difficult. The RS—and with it the no-immunity
principle of Article 27 (2) RS—is not directly applicable if a State has not ratified
it. Nevertheless, the prosecutor may start investigations on the explicit request of
the UNSC. The question then is whether and in how far Article 27 (2) RS has
become part of CIL.>

4.2 Substantive Law

The ICC’s jurisdiction covers four international crimes: genocide, crimes against
humanity, war crimes and aggression.

4.2.1 Genocide (Article 6 Rome Statute)

Genocide has been referred to as the ‘crime of crimes’.®” The term genocide is a
combination of Greek and Latin: genos being Greek for ‘race’, while caedere
means ‘to kill’ in Latin.°" Coined by Raphael Lemkin as a reaction to the mass
killings of Jews by the Nazis in World War I, the term featured first in UN
General Assembly (UNGA) Resolution 96(I) of 1946% and shortly after in the
Genocide Convention of 1948.%* The ICJ has made clear that the prohibition of
genocide is one of the rare norms in PIL from which no derogation is permitted
(Article 53 S. 2 VCLT, ius cogens).®®

Article 6 RS, in direct replication of Article II Genocide Convention, defines
genocide as

. any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

Thielboerger (2011) and Frau (2011).

80Schabas (2009).

61See the definition of ‘genocide’ at: http://www.oxforddictionaries.com/definition/english.
2L emkin (1944), pp. 79-82.

%3UN General Assembly, Resolution 96 (I), UN Doc. A/RES/96(1), 11 December 1946.

%*Art. 2 of the Convention on the Prevention and Punishment of the Crime of Genocide,
9 December 1948, in: U.N.T.S. 78 (1951), p. 277. The Convention entered into force on 12 January
1951 and currently (April 2017) has 147 parties, see http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=IV-1&chapter=4&lang=e for the Convention’s status.

%5ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo
v. Uganda), Judgement of 19 December 2005, I.C.J. Reports 2005, pp. 168, 202 at para. 64.
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(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

Article 6 RS enumerates certain objective elements, such as killing or causing
physical or mental harm. It also prescribes, however, that any of these acts must be
carried out ‘with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group’ (subjective element) in order to qualify as genocide. Two elements
in the definition of genocide are noteworthy.

First, ethnic cleansing will most often, maybe surprisingly, not qualify as
genocide. Usually, ethnic cleansing focuses not on the partial or complete destruc-
tion of a group but on its relocation.®® Ethnic cleansing might often fall within the
scope of crimes against humanity, but it generally does not constitute genocide,
although it targets a specific ethnic group.

Second, the crime of genocide must be carried out with the infent, a highly
condensed form of will, to destroy a group. This high threshold has made it very
difficult for international criminal tribunals to prove genocidal intent, most recently
in the Croatia-Serbia Genocide case before the ICJ.°” One of the rare instances
where such intent was confirmed by an international tribunal is the attack on the city
of Srebrenica by Bosnian Serbs, which the ICJ examined in a 2007 case pinning
Bosnia and Herzegovina against Serbia and Montenegro.®®

4.2.2 Crimes Against Humanity (Article 7 Rome Statute)

Most statutes of international criminal tribunals include definitions of crimes
against humanity.®” However, these definitions are inconsistent and have generated
substantial confusion about the term for a long time.”’

Article 7 RS now clarifies that

66y. Arnauld (2014), p. 544 at para. 1304.

S7ICT, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v. Serbia), Judgement of 3 February 2015, para. 441 (dismissing Croatia’s claim) and
para. 515 (dismissing Serbia’s counter-claim), http://www.icj-cij.org/docket/files/118/18422.pdf.
8[CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007,
1.C.J. Reports 2007, pp. 43, 155-166 at paras. 278-297.

%9 Art. 6 (c) of the Charter of the International Military Tribunal at Nuremberg, Agreement for the
prosecution and punishment of the major war criminals of the European Axis, 8 August 1945, in:
UNTS 82 (1951), p. 280; Art. 5 (c) of the International Military Tribunal for the Far East,
19 January 1946, in: T.ILA.S. 1589; Art. 5 of the ICTYs Statute, UN Security Council, Resolution
827, UN Doc. S/RES/827, 25 May 1993 (establishing the ICTY) and Resolution 955, UN Doc.
S/RES/955, 8 November 1994 (establishing the ICTR); and Art. 23 S. 1 of the ICTR’s Statute, UN
Security Council, Resolution 827, UN Doc. S/RES/827, 25 May 1993 (establishing the ICTY) and
Resolution 955, UN Doc. S/RES/955, 8 November 1994 (establishing the ICTR).

"OBassiouni (1994), pp. 457, 471.
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1. (...) ‘crime against humanity’ means any of the following acts when committed as part
of a widespread or systematic attack directed against any civilian population, with knowl-
edge of the attack:
(a) Murder; (.. .)
(c) Enslavement;
(d) Deportation or forcible transfer of population; (.. .)
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,
or any other form of sexual violence of comparable gravity; (...)
(1) Enforced disappearance of persons; (.. .)
(k) Other inhumane acts of a similar character intentionally causing great suffering or
serious injury to body or to mental or physical health.

Given the logic of Articles 68 bis RS, Article 7 RS should have been listed as
the last of the four crimes. It acts in many ways as a residual crime covering aspects
of the other three crimes while at the same time being much broader in scope.

Crimes against humanity differ from the crime of genocide in a number of ways.
First, the threshold of the subjective element is certainly lower: no intent is needed
to fulfil the subjective element of crimes against humanity; knowledge of the facts
that constitute the crime is sufficient. Second, with regard to the objective elements,
the target group is different. Crimes against humanity are offences against the civil
population in general, not necessarily against one specific group. Third, the required
level of organisation behind the crimes committed is set higher than in the case of
genocide: a systematic or widespread attack against a civilian population is neces-
sary. In this way, crimes against humanity are best understood as an umbrella
crime. Rather than targeting one specific act—the concept seeks to criminalise an
organised policy that lies behind a set of different crimes.

4.2.3 War Crimes (Article 8 Rome Statute)

War crimes connect ICL with THL, the topic of the previous chapter.”’ Not all
violations of IHL, however, constitute war crimes. Only grave violations of THL
create international individual liability. While Article 2 ICTY Statute and Article
4 ICTR Statute contain rather general and extendible regulations on war crimes, the
drafters of the ICC’s RS decided to include an exhaustive list of cases that constitute
war crimes.

It includes an enumeration of more than 500 individual elements of crime.
Although commendable from the perspective of the nullum crimen sine lege
principle,’ the article’s drafting has created a convoluted paragraph that is hard
to handle in practice. What is more, given that the list was clearly meant to be

"ISee chapter 3 on international humanitarian law.
">This principle is discussed in detail in Sect. 3.1 of this chapter.
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exhaustive, there is little room for adjusting Article 8 RS to new developments in
IHL or to new modes of warfare.

As is common in [HL, Article 8 RS strictly divides armed conflicts into two
categories: international armed conflicts (Article 8(2) lits. a) and b) RS) and
non-international armed conflicts (Article 8 (2) lits. ¢) and e) RS). Many of the
listed elements of crime, however, apply to both forms of armed conflict.

The wording that the ICC ‘shall have jurisdiction in respect of war crimes in
particular when committed as part of a plan or policy or as part of a large-scale
commission of such crimes’ is very unfortunate. Far from aiming to exclude the
punishability of individuals in cases where such plan or policy is absent, it was
instead meant as an appeal to the court to focus particularly on the prosecution of
crimes committed as a result of such plan or policy but did not intend to leave other
war crimes unpunished.

4.2.4 Aggression (Article 8 bis Rome Statute)

While the statutes of Nuremberg and Tokyo included crimes against peace’ in
order to prosecute political leaders for having led their countries into fully fledged
wars, the statutes of the ICTY and ICTR did not include such crimes as both
conflicts started within one State. Given that crimes against peace or crimes of
aggression specifically target political leaders, the inclusion of this crime was
particularly controversial. Article 5 (2) RS (initial version) emphasised that the
ICC could only exercise jurisdiction over such crimes once States parties had
agreed on a definition of aggression.

For a long time, it seemed as though States would not be able to agree on the
elements of aggression, and many observers believed that this crime would actually
never find its way into the jurisdiction of the ICC. However, in the first review
session on the RS in Kampala (Uganda) in 2010, States parties agreed on the new
Article 8 bis RS.”* It adopts the definition of UNGA Resolution 3314 of 1974
nearly fully for its definition of the crime of aggression.

Nevertheless, many caveats remain even after the inclusion of Article 8 bis
RS. Most of them are listed in Article 15 RS itself: before the ICC can exercise

73Art. 6 (a) of the Charter of the International Military Tribunal at Nuremberg, Agreement for the
prosecution and punishment of the major war criminals of the European Axis, 8 August 1945, in:
UNTS 82 (1951), p. 280; Art. 5 (a) of the Charter of the International Military Tribunal for the Far
East, 19 January 1946, in: T.LA.S. 1589.

"Review Conference of the Rome Statute of the International Criminal Court, Kampala, 31 May—
11 June 2010, Resolution RC/Res.6, 11 June 2010 (adopted by consensus), in: Official Records,
p- 17: http://asp.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-Part.I-ENG.pdf.

7UN  General Assembly, Resolution 3314 (XXIX), UN Doc. A/RES/3314 (XXIX),
14 December 1974.
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jurisdiction over the crime of aggression, a two-thirds majority of signatory States
is needed (Article 15 bis (3) and 15 ter (3)), retroactive application is specifically
excluded (Article 15 bis (2) and 15 fer (2)) and States can even generally exclude
the applicability of that crime against their citizens or subject to their State territory
and jurisdiction (Article 15 bis (4) RS). Thus, although the crime of aggression has
finally been included in the RS, there is not much hope that it will become a well-
functioning part of the Statute.

5 Conclusion

ICL is one of the most fascinating and vibrant parts of PIL. While it is not a new
field of law (the Nuremberg and Tokyo trials as a reaction to World War II took
place in the late 1940s), it has recently experienced a steep ascent. With the
international criminal tribunals for Rwanda and particularly the former Yugoslavia
perceived as rather successful, an even more ambitious project became feasible: the
establishment of a general international criminal court. What seemed an audacious
dream two decades ago has become reality: the ICC took up its work in 2002.

When discussing the future of ICL, one refers, in fact, to the future of this very
court. As much as it is fervently praised as a breakthrough for international criminal
justice by some, it is at the same time bitterly condemned as an instrument of
intervention in States’ internal affairs by others. It will be crucial for the court to
convince the sceptics of its value in order to become a truly universal court.

That is why it is important to very seriously consider the concerns and with-
drawals of some African States over the last years. The support of African nations is
crucial for the court’s future development. It must never become an instrument of
western democracies to bring African leaders to international justice: such a
perception of the court would, indeed, be the end of the ICC. The appointment of
Fatou Bensouda was in this way a first step in trying to reduce the simmering
distrust of African States against the court.

Similarly, the court must also take the concerns expressed by the USA and Israel
seriously—even if these concerns are at times expressed in provocative rather than
constructive ways. The court must be particularly careful towards if and how it
addresses potential cases in the Palestinian territories against Israeli citizens.
Whether the court likes it or not, it is not only a legal but also a highly political
and politicised institution, certainly more so than any national criminal court. In this
way, the court must at all times remain keenly aware of its double responsibility as a
legal and as a political institution. To balance and reconcile these two responsibil-
ities will be the main challenge for the ICC in the years to come.
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Disaster Law

Ronan McDermott

1 The Fragmented Nature of Disaster Law

A wide range of legal and regulatory issues arise in crises that are precipitated by
natural and technological disasters. These include the determination of the role and
responsibility of States in offering and/or accepting assistance, the free movement
of relief workers, goods and equipment, as well as ensuring that the range of actors
involved in humanitarian assistance is accountable to beneficiary governments and
communities.

Despite the central importance of law to the management of natural and tech-
nological disasters, the existing body of law is relatively fragmented when com-
pared with the regime for armed conflict provided by international humanitarian
law (IHL). This fragmentation is characterised by the varied geographic scope of
the legal instruments that govern disasters (bilateral, regional and universal); these
legal instruments often either leave gaps or create overlaps. It is also quite
fragmented in terms of the mode of instrument in which this area is primarily regu-
lated; while IHL is highly codified, disaster law relies heavily on a range of soft law
instruments in addition to the existing hard law instruments.

2 Definition and Scope of Application of Disaster Law

Disaster law refers to the legal provisions that govern the range of challenges that
arise from natural and technological disasters occurring in peacetime. Until rela-
tively recently, the scope of the field was generally considered to be limited to legal
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provisions concerning the disaster response phase of the disaster management
cycle.! However, this chapter conceives of disaster law more broadly to include
legal provisions concerning not only disaster response but also other disaster
management phases, including disaster risk reduction and preparedness. The reha-
bilitation and reconstruction phases are governed by the general rules of interna-
tional law and therefore are not addressed in this chapter.

There are a wide range of definitions of disaster in disaster law instruments.” Most
of the existing hard law norms in the field deriving from treaties and other sources of
international law relate to disasters with transboundary impacts, i.e. disasters that
require international assistance. However, recently a range of norms, soft law in
nature, have been created by the international community that also address recurrent,
smaller-scale disasters that do not necessarily require international assistance as part
of the response but that nonetheless cumulatively impose considerable costs in terms
of human lives and property.® This chapter will thus also address those norms that
have been developed by the international community that, although not legally
binding, do nonetheless inform domestic disaster management regimes.

3 Emergence and Early Development of Disaster Law

A possible explanation for the relative fragmentation and underdevelopment of
disaster law svis-a-vis IHL is that historically natural and technological disasters,
unlike armed conflicts, have not generally been considered a core concern of the
international community.*

The League of Nations produced a Convention establishing the International
Relief Union in 1927. The Convention aimed, according to its preamble, ‘to render
aid to each other in disasters, to encourage international relief by a methodical
co-ordination of available resources, and to further the progress of international law
in the field’.’ However, the International Relief Union had a limited impact, and its
work ended with the onset of World War II.

The immediate post-war development of disaster law was chiefly characterised
by the adoption of bilateral treaties on disaster assistance.® Another attempt to
create a comprehensive and universal disaster law instrument came with the
submission in 1984 by the UN Secretary General of the text of a Draft Convention

ISee, for example Hoffman (2003), pp. 13-20.
ZFisher (2007), p. 23.
3Conceming soft law, see van Hoof (1983).

“It should be noted, however, that as early as 1758 the Swiss diplomat and legal scholar Emer de
Vattel noted the duty of States to come to the assistance of others experiencing famine, as
‘assisting in such a dire situation is so central to humanity that no civilized nation would fail
entirely to do so’. Cited in Fisher (2007), p. 25.

SFidler (2005), pp. 458-473 at 464.

SFischer (2003), pp. 24—44 at 24-25.
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on Expediting the Delivery of Emergency Assistance to the Economic and Social
Council.’ Ultimately, however, the text failed to receive sufficient support and
remained in draft form.

4 Bilateral, Regional and Global Disaster Law Mechanisms

Contemporary disaster law remains highly fragmented in the absence of a universal
and comprehensive instrument and thus relies on a range of mechanisms concluded
at different levels of governance (bilateral, regional and global) that address a
wide range of issues relating to disaster management.

4.1 Bilateral Disaster Law Treaties

Bilateral treaties that regulate disaster management form the bulk of the existing
international instruments relating to disasters.® For the most part conceived in terms
of the provision of mutual assistance, such treaties, with a few exceptions,9 are
generally concluded between neighbouring States.

De Guttry provides a typology of disasters regulated by bilateral treaties.'” The
first category of treaties regulates all types of major natural and technological
disasters. The second category of treaties relates to specific kinds of disaster, for
example forest fire control. A further category of treaties has an even narrower
scope of application and regulates disasters occurring in a predefined geographic
area, for example disasters occurring in a mountainous border region or maritime
disasters occurring in waters adjacent to an international border.

Bilateral treaties can address a range of disaster management issues, including
the management of requests and offers of assistance, risk assessment and reduction,
damage and loss assessment, monitoring systems, education and training, emer-
gency management and planning, engineering and social problems, and technolog-
ical information exchanges.'" It has been asserted that the general trend in terms of
the content of the various bilateral disaster law treaties is from agreements
concerning particular hazards and/or narrow aspects of disaster management
towards the pursuit of more general frameworks for mutual assistance.'”

"Office of the UN Disaster Relief Coordinator, Convention on Expediting the Delivery of
Emergency Assistance (Draft), UN Doc. A/39/267/Add.2 E/1984/96/Add.2, of June 18, 1984.

8Fisher (2007), p. 80.

()See, for example Italy and Russia.
0de Guttry (2012), pp. 11-12.
d., p. 12.

2Fischer (2003), p. 24.
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4.2 Regional Disaster Law Mechanisms

Arrangements for disaster management at the regional level have proliferated in
recent years. An advantage that regional organisations in disaster management
possess is the trust and familiarity that these fora provide for the member States
concerned. Such an advantage can facilitate the agreement of effective common
policies that are tailored to the particular needs of the regions concerned.'® The
form of cooperation varies greatly across regions and ranges from political dialogue
through information exchange to harmonisation, training and joint operations.
Ferris and Petz have investigated the forms of cooperation engaged in by 13
regional organisations.'* All thirteen of the organisations investigated have held
regional intergovernmental meetings concerning disaster risk management and a
regional DRR framework or convention. Twelve of the 13 organisations have
ratified a regional disaster management framework convention. A lesser but not
insignificant number of organisations have developed regional disaster relief insur-
ance and other financial mechanisms, operational response capacities and agreed
military protocols. Despite considerable cooperation across a range of disaster-
management-related issues, only two regional organisations (the European Union
and the Organisation of American States) have developed either a treaty mechanism
or a set of guidelines for facilitating and regulating disaster response.

4.3 Global Multilateral Disaster Law Instruments

There are few instruments at the global level that regulate disaster management in
peacetime; those that do exist tend to be sectorial in the sense that they merely form
part of broader international regimes (for example, customs or civil aviation
regimes), address only particular disaster threats or address only a particular type
of actor or aspect of a relief operation.

3Haver and Foley, https://www.humanitarianoutcomes.org/sites/default/files/
Backgroundpaper2RegionalandInternationallnitiatives.pdf.

“Rerris and Petz, http://www.brookings.edu/~/media/Research/Files/Reports/2013/02/regional %
20organizations%?20disasters%20ferris/REGIONAL_DISASTER_MECHANISMS_2013.pdf.
The thirteen regional organisations are: the African Union; Economic Community of West African
States; Southern African Development Community; Organisation of American States; Central
American Integration System; Caribbean Community and Common Market; the Andean Com-
munity; the League of Arab States; South Asian Association for Regional Cooperation; Associ-
ation of Southeast Asian Nations; European Union; Council of Europe; and the Secretariat of the
Pacific Community.


https://www.humanitarianoutcomes.org/sites/default/files/Backgroundpaper2RegionalandInternationalInitiatives.pdf
https://www.humanitarianoutcomes.org/sites/default/files/Backgroundpaper2RegionalandInternationalInitiatives.pdf
http://www.brookings.edu/~/media/Research/Files/Reports/2013/02/regional%20organizations%20disasters%20ferris/REGIONAL_DISASTER_MECHANISMS_2013.pdf
http://www.brookings.edu/~/media/Research/Files/Reports/2013/02/regional%20organizations%20disasters%20ferris/REGIONAL_DISASTER_MECHANISMS_2013.pdf
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4.3.1 Broad International Regimes Addressing Disaster Issues

There are a number of established international regimes that address disaster relief
in an incidental manner. Although these regimes often have counterparts at the
bilateral and regional levels, only the global regimes are outlined here.

Obstacles to the free movement of relief items, goods and equipment, either
through delays caused by customs procedures or the costs incurred by customs
taxes and duties, can hamper an international relief effort. Such obstacles often
arise in the context of the inundation of the customs offices of disaster-affected
States by such relief items, goods and equipment. The broad international regime
governing customs has striven to address this.

The 1970 World Custom Organisation (WCO) Recommendation to Expedite the
Forwarding of Relief Consignments in the Event of Disasters recommended States
to allow the ‘admission free of import duties and taxes’'> of relief consignments
intended as gifts to victims of a disaster. A temporary admission regime is also
recommended for equipment used in a relief effort, provided that such goods are
subsequently re-exported.'® Paragraph 6 of Annex J.5 to the Kyoto Convention
contains similar provisions to those provided by the WCO Recommendation.
However, few States have participated in the Annex, which, even within the
framework of an international treaty, is formulated in terms of a recommendation. 17
The same lack of State participation characterises annexes B.3 and J.5 to the revised
1999 International Convention on the Simplification and Harmonisation of Cus-
toms Procedures, which simplify customs procedures and waive fees. Despite the
range of initiatives undertaken at bilateral and regional levels, as well as at the
universal level, to facilitate cross-border movement of relief material, it has been
asserted that States retain considerable discretion in practice in introducing legis-
lation and regulation to facilitate foreign relief consignments.'®

The broad international regimes governing civil aviation and maritime transport
also contain disaster-related norms. In terms of civil aviation, the Convention on
International Civil Aviation provides that States parties shall facilitate relief flights
undertaken by civil aircraft.'” Regarding civil maritime transport, the Annex to the

1SWCO doc. T2-423, 8th June, 1970, para. 5.
1%54., para. 6.

17 Adinolfi (2012), p. 539.

81d., p. 546.

"“Chapter 8.8 of Annex 9 to the Convention on International Civil Aviation (Chicago, 7th
December 1944) additionally provides that: ‘Contracting States shall facilitate the entry into,
departure from and transit through their territories of aircraft engaged in relief flights performed
by or on behalf of international organisations recognised by the UN or by or on behalf of States
themselves and shall take all possible measures to ensure their safe operation. Such relief flights
are those undertaken in response to natural and man-made disasters which seriously endanger
human health or the environment, as well as similar emergency situations where UN assistance is
required. Such flights shall be commenced as quickly as possible after obtaining agreement with
the recipient State.’
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1965 Convention on the Facilitation of Maritime Traffic has been amended to provide
in Sections 7.8—7.10 for the facilitation of the arrival and departure of ships engaged
in disaster relief work, including the facilitation of the entry and clearance of persons,
cargo, material and equipment required to deal with disaster situations.

4.3.2 Mechanisms Addressing Specific Hazards

Although a comprehensive and universal legal regime does not currently exist at the
global level, a number of regimes have developed that are directed towards
addressing particular natural and technological hazards. Such hazards include
infectious diseases, nuclear accidents, industrial pollution, civil transport and mari-
time/aviation accidents. It can be asserted that these hazards have the potential to
create negative externalities for neighbouring States, thereby generating incentives
for States to regulate.”’ The regime governing nuclear accidents and infectious
diseases are outlined in more detail below.

The threat posed by nuclear accidents has obvious cross-border implications.
However, apart from the instruments that establish the International Atomic Energy
Agency, some bilateral treaties and some agreements entered into by international
organisations and member States, there was no universal instrument that strove to
regulate this threat until 1986.>' The Chernobyl nuclear accident precipitated the
adoption by the international community of two treaties relating to nuclear safety
and to emergency preparedness and response, respectively.”> A range of other
treaties provide further regulation concerning preparedness and response, safety
and security, and liability for nuclear damage.>

The transboundary nature of infectious diseases and other threats to public health
has resulted in the development of a body of legal norms given effect by treaties, the
regulations of a number of international organisations, as well as soft law instru-
ments.”* Under its constitution, the World Health Organization (WHO) is given
considerable powers to ‘take emergency measures within the functions and finan-

. . . . .. . . . 25
cial resources of the organisation to deal with events requiring immediate action’.

2OFidler (2005), p. 460.
2!Gioia (2012), pp. 85-102, at p. 86.

Z2Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency
(Vienna, 26 Sept. 1986); Convention on Early Notification of a Nuclear Accident (Vienna,
26 Sept. 1986).

2Gioia (2012), pp. 85-102.
2*Venturini (2012), pp. 45-64, at p. 57.
% Art. 28(i) WHO Constitution, http://www.who.int/governance/eb/who_constitution_en.pdf.


http://www.who.int/governance/eb/who_constitution_en.pdf
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In 2005, the World Health Assembly adopted a new version of the International
Health Regulations (the Regulations), which entered into force on 15 June 2007.%°
The Regulations provide that States parties must notify WHO of any event that may
constitute a public health emergency. The WHO Director General is given the
power to determine the existence of an international emergency and to issue
recommendations.

4.3.3 Mechanisms Addressing Particular Aspects of Disaster Relief

A final category of universal disaster law instruments contains those instruments
that address particular aspects of disaster relief or govern the activities of particular
relief actors. One of the few examples within this category and one of the only
dedicated global disaster law treaties to have been adopted in the latter half of the
twentieth century is the Convention on the Provision of Telecommunication
Resources for Disaster Mitigation and Relief Operations.”” The convention details
the procedures for offering and requesting telecommunications assistance.”® It also
details the privileges and immunities that telecommunication providers enjoy,
including immunity from arrest, detention and legal process and exemption from
taxation and other charges.””

4.3.4 The International Law Commission’s Draft Articles
on the Protection of Persons in the Event of Disaster

Looking to the future, the UN International Law Commission (ILC), which is
mandated to promote the progressive development of PIL and its codification, has
issued a set of draft articles concerning the protection of persons in the event of
disaster.®® Although the concrete consequence of the Draft Articles remains
unclear, they can contribute to confirming the content of the rules and principles
of international law in this regard.”’ Human dignity in disaster settings is given
prominence in Draft Article 5, and although international human rights law has

26The 2005 International Health Regulations are the successor to the preceding 1969 International
Health Regulations.

ZTFidler (2005), p. 465.

2 Art. 4, Convention on the Provision of Telecommunication Resources for Disaster Mitigation
and Relief Operations (Tampere, 18th June 1998).

2Id., Art. 5.

39Report of the International Law Commission on the work of its sixty-eighth session, 2 May—
10 June and 4 July—12 August 2016, UN Doc. A/71/10 chap. IV, paras 38—49.

3'Boyle and Chinkin (2007), pp. 160-162.
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always been applicable in disaster settings,’> Draft Article 6 makes this explicit.*
The draft articles also address the rights and duties of States to seek and provide
assistance.

5 Soft Law Instruments

As mentioned above, disaster law is not only fragmented in terms of its geographic
scope. It is also fragmented in terms of the various types of instruments contained
within this body of law. Therefore, there are a significant number of soft law instru-
ments that provide guidance of non-legally binding nature. These instruments strive
to regulate the humanitarian sector as a whole or particular actors engaged in
disaster management.

5.1 Soft Law Instruments Addressed to States

A range of soft law instruments have been adopted that are addressed to States.

Recognising the fragmented nature of disaster law as outlined above, the Inter-
national Disaster Response Law Guidelines of the International Federation of the
Red Cross (IFRC) has drawn on the wide range of existing standards and has
supplemented these with novel elements to create a comprehensive but
non-legally binding guidance document known as the Guidelines for the Domestic
Facilitation and Regulation of International Disaster Relief and Initial Recovery
Assistance (the IDRL Guidelines).>* Guidance is provided to governments
concerning how to ensure legal preparedness for an international relief effort. The
IDRL Guidelines seek to address both obstacles to the provision of humanitarian
relief (in sectors including customs, immigration, transport), as well as potential
quality and accountability shortfalls.

Another important initiative has been the Hyogo Framework for Action® and its
successor instrument, the Sendai Framework for Disaster Risk Reduction

3Kent (2011), pp. 137-138.

*3See Report of the International Law Commission on the work of its sixty-eighth session, 2 May—
10 June and 4 July—12 August 2016, UN Doc. A/71/10 chap. IV, para 48.

3The IDRL Guidelines were unanimously adopted in 2007 by States parties to the Geneva
Conventions and Red Cross and Red Crescent actors at the 30th International Conference of the
Red Cross and Red Crescent. See Resolution 4, 30th International Conference of the Red Cross
and Red Crescent 30IC/07/R4. The IDRL Guidelines have also been endorsed several times in UN
General Assembly resolutions.

3SUNISDR, Hyogo Framework for Action 2005-2015: Building the Resilience of Nations and
Communities to Disasters. Extract from the final report of the World Conference on Disaster
Reduction (A/CONF.206/6), Geneva 2007.
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2015-2030.%° The latter’s overarching priorities are to galvanise UN member States
in better understanding disaster risk, strengthening disaster risk governance to
manage disaster risk, investing in disaster risk reduction for resilience, enhancing
disaster preparedness for effective response and to Build Back Better in recovery,
rehabilitation and reconstruction.

The conditions under which military and civil defence assets may be deployed
are detailed in the Guidelines on the Use of Foreign Military and Civil Defence
Assets in Disaster Relief (the Oslo Guidelines). The deployment of military assis-
tance is governed by the principle of complementarity; only if civilian and/or
humanitarian resources are insufficient should military assistance be provided.’
Military assistance ought to be provided at no cost to the receiving State or party.*®
In principle, military and civil defence personnel deployed on disaster relief mis-
sions will do so unarmed and in national uniforms,*” and such personnel ought to
have a clearly defined legal status.*’

5.2 Soft Law Instruments Addressed to Other Humanitarian
Actors

A wide range of technical standards exist that serve to guide the relief activities of
humanitarian actors, including UN agencies, the Red Cross Movement and
non-governmental organisations (for example, the Sphere Project*'). Codes of
conduct for relief personnel have also been created (for example, Code of Conduct
for the International Red Cross and Red Crescent Movement and
Non-Governmental Organisations in Disaster Relief). The Core Humanitarian
Standard, which was published in December 2014, strives to consolidate a number
of key guidelines in the humanitarian sector through the detailing of a set of
nine commitments to communities and people affected by crisis.**

*®UNISDR, Sendai Framework for Disaster Risk Reduction 2015-2030 (A/CONF.224/CRP.1),
Geneva 2015.

¥ Guidelines on the Use of Foreign Military and Civil Defence Assets, in: Disaster Relief, p. 24.

B1d., p. 27.

*Id., p. 29.

“01d., pp. 30-31. A wide range of bilateral status of forces agreements (SOFAs) and visiting forces
agreements (VFAs) exist, which sometimes have specific provisions with regard to disaster relief
assistance. See Fisher (2007), p. 80.

“'Walker and Purdin (2004), pp. 100-111; Tong (2004), pp. 176-189; Darcy (2004), pp. 112-123;

Gostelow (1999), pp. 316-325.

“2The Foreword to the Core Humanitarian Standard states that “[i]t is the intention of the boards of
HAP International, People In Aid and the Sphere Project that the CHS will replace the 2010 HAP
Standard in Accountability and Quality Management, the People In Aid Code of Good Practice in

the Management and Support of Aid Personnel and the Core Standards section of the Sphere
Handbook’.
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6 Conclusion

Similar to many other bodies of international law, disaster law is characterised by
considerable fragmentation. Although it may well be unlikely, and possibly undesir-
able, that a universal and comprehensive disaster law treaty is concluded, the prospects
for building consensus among the international community concerning key disaster law
issues have been increased by recent initiatives such as the ILC Draft Articles and the
development of the Common Humanitarian Standard. The increasing engagement of
regional organisations with disaster issues is to be welcomed, as are efforts to ensure
coherence between regional and global humanitarian and disaster management
regimes. Disaster law may still be regarded as in its infancy, and challenges undoubt-
edly remain in ensuring the necessary legal preparedness to support efficient and
effective disaster management. Nonetheless, the international community is increas-
ingly resorting to a range of legal and policy instruments in various multilateral fora to
address the growing challenges posed by natural and technological disasters.
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Protection of Refugees and Minorities

Hans-Joachim Heintze and Charlotte Lulf

1 Introduction

The right to humane treatment entails the entitlement of the civilian population to
receive humanitarian assistance. If a conflict party does not provide civilians under its
control with relief supplies, humanitarian and impartial relief actions shall be under-
taken, without any adverse distinction between civilians. This applies more or less to
all armed conflicts and also in peacetime in the event of natural disasters. The
International Disaster Response Law Guidelines of the International Federation of
the Red Cross (IFRC) similarly state that in disaster situations, when the affected State
determines that a disaster situation exceeds national coping capacities, that State’s
government should seek international and/or regional assistance to address the needs
of affected persons.'

Any humanitarian assistance must address the special needs of vulnerable
groups. This entails, on the one hand, a prohibition on discrimination and, on the
other hand, positive measures to meet the special requirements of such groups.
Refugee and Minority law are two distinct fields of Public International Law that
govern the protection of certain defined vulnerable individuals and groups. Their
protection, in law and in the field, has been a challenge for humanitarian action and
beyond, not solely due to practical obstacles but also due to the disputed scope of
their legal entitlements. The evolvement of the two fields has started decades ago,
both on the international and regional levels, the protection of their beneficiaries is
widely codified, and the pertinent legal instruments are being monitored by

'International Federation of the Red Cross and Red Crescent Societies, Guidelines for the
Domestic Facilitation and Regulation of International Disaster Relief and Initial Recovery
Assistance, 2007.
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national, regional and international actors and build the normative foundation for
protection measures in the field. Yet, contemporary developments again reflect the
difficulties to implement existing legal obligations and the disputes about their
scope of application. Against this background, the chapter provides an introduction
into the development of the two fields of law and their most prominent instruments
and offers an overview on substantive rights as well as regional developments.

2 International Refugee Law

With the changing nature of armed conflicts, large-scale natural disasters and the
economic struggle of countries, new displacement patterns have emerged that
challenge the traditional architecture of the international legal system and the
responsibility of States towards citizens and aliens.

The legal debate has always been strongly influenced by the classical separation
of people with refugee status under the Convention on the Status of Refugees of
28 July 1951 (hereafter Refugee Convention) and the wide range of displaced
persons leaving their State of origin due to generalised situations of violence,
environmental change or economic downfall, all of which are not commonly
covered by the Refugee Convention. Due to the absence of a comprehensive
migration law branch, the situation of these migrants is considered under HRL or
international labour law but not under refugee law. This seperation between the two
branches was mirrored in the work and mandate of the United Nations High
Commissioner for Refugees (UNHCR) and its counterpart, the International Orga-
nization for Migration (IOM). However, the last decades have proven that no easy
distinction between voluntary and involuntary displacements can be made, and the
distinction between those that fulfil the definition of international refugee law and
those that do not is blurred in practice.

Apart from the international protection established, States have made use of
regional international law and national domestic mechanisms to temporarily adopt
protection measures in cases of serious natural disasters or armed conflict situations
that ex%and the scope of protection for persons in flight, albeit geographically
limited.

2.1 The Historical Development of International
Refugee Law

Refugee protection became a matter of international politics and international law
for the first time in the early twentieth century.” While people fleeing their home

2See McAdam (2005), McAdam (2012) and Plender and Mole (2000).
*Hathaway (2012), p. 177.
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countries had previously been protected by various national laws concerning aliens,
a systematic international framework was envisaged only in the aftermath of World
War I. The League of Nations addressed the issue of migration and refugees during
the 1920s and established an Office of the High Commissioner for Russian Refu-
gees and a High Commissioner for Refugees Coming from Germany.”

Following the dismantling of the League of Nations due to its inability to ensure
peace and security, the Allied Forces took the initiative of establishing a United
Nations Relief and Rehabilitation Administration in 1944 and an International
Refugee Organization in 1947.°

The events of World War II, as well as the emerging Cold War, strengthened the
idea that the international community would need to assume responsibility for the
protection of fundamental rights if States failed in their responsibility towards their
citizens. With the Universal Declaration of Human Rights of 1948 codifying that
everyone has the right to seek and to enjoy in other countries asylum from
persecution (Article 14 (1)), the commitment and objective to institutionalise
assistance was further strengthened.

The roots of the contemporary refugee protection framework lie in the estab-
lishment of the Office of the UNHCR. With its statute annexed to United Nations
General Assembly (UNGA) Resolution 428 (V) of December 1949, this body was
founded to address the massive numbers of displaced persons following World War
II on a temporary basis. With the adoption of the 1951 Refugee Convention, the
main legal instrument and cornerstone of the refugee law framework was drafted
and entered into force. These post-war developments still form the basis of today’s
international refugee framework.

2.2 Legal Instruments and Sources of Refugee Protection

The 1951 Refugee Convention is the universally applicable cornerstone of interna-
tional refugee law that establishes primary standards for people deprived of the
benefits of nationality and citizenship. It is considered to represent a milestone in
the emergence of a global will to address problems of forced displacement.® Apart
from classical refugee law, the framework interacts considerably with cognate
fields of international law (PIL), in particular HRL, IHL and ICL,7 all of which
are discussed in the various chapters of this textbook.

*First international instruments were drafted such as the 1928 Arrangement relating to the Legal
Status of Russian and Armenian Refugees, followed by the 1933 Convention relating to the
International Status of Refugees.

5 UNHCR, An Introduction to International Protection, 1 August 2005, www.unhcr.org/
3ae6bd5a0.pdf.

SId., p. 9.

"Relevant treaties include inter alia the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984), the International Bill of Rights or the 1949 Geneva
Conventions.
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The 1967 Protocol to the Refugee Convention marked a critical shift in the
evolution of refugee law insofar as it lifted the temporal and geographical limita-
tions initially contained in the Refugee Convention. Until 1967, its application was
limited to refugees fleeing before 1951 and events occurring in Europe. At the time
of writing, the Convention and the Protocol have been ratified by 145 and
146 States, respectively.®

Apart from the Refugee Convention, regional initiatives to address specific
geo-political issues of displacement have resulted in the drafting and entry into
force of further treaties and declarations.’ These include the 1969 Organisation of
African Unity Convention Governing the Specific Aspects of Refugee Problems
following Decolonialisation in Africa in the late 1950s, the 1984 Cartagena Dec-
laration for Latin American Countries or the Bangkok Principles of 1966, revised in
2001. Although both latter documents are legally non-binding, most countries in the
respective regions do apply them and have incorporated their provisions into
national legislation.'® In Europe, the Council of Europe in particular has acted as
a pioneer in the development of refugee and asylum law through its recommenda-
tions and resolutions.'' Furthermore, the European Union (EU) has established a
unique supranational framework of harmonised asylum laws. Article 78 of the
Treaty on the Functioning of the European Union codifies the goal to establish a
common policy on asylum, subsidiary protection and temporary protection in
accordance with the Refugee Convention, including a common status, procedures
and standards. These are further elaborated by the various instruments of secondary
law such as the directives on qualification, reception conditions, procedures, return
and the Dublin regulations.'?

These conventions are complemented by fundamental principles of refugee law
of customary nature, such as the principle of non-refoulement as well as by other

8See for a list of ratifications and signatures, UN Treaty Collections Database, http://treaties.un.org/
Pages/ViewDetailsll.aspx?stc=TREATY &mtdsg_no=V-2&chapter=5& Temp=mtdsg2&clang=_en.
°Still supported development, see The Executive Committee encourages States and UNHCR to
continue to promote, where relevant, regional initiatives for refugee protection and durable
solutions, and to ensure that regional standards which are developed conform fully with univer-
sally recognized protection standards and respond to particular regional circumstances and
protection needs. UNHCR, Executive Committee Conclusions, General Conclusion on Interna-
tional Protection, 17 October 1997, N° 81 (k).

'UNHCR, Protecting Refugees: A Field Guide for NGOs, p. 17.

"'See the 1947 Resolution on Asylum to Persons in Danger of Persecution, the 1980 European
Agreement on Transfer of Responsibility for Refugees, the 1981 Recommendation to Member
States on the Protection of Persons Satisfying the Criteria in the Geneva Convention who are not
Formally Recognised as Refugees or the European Convention on Human Rights.

2For more information on the EU asylum instruments, see http://ec.europa.eu/dgs/home-affairs/
what-we-do/policies/asylum/index_en.htm. For more on the interaction of international refugee
law and European asylum law, see Battjes (2006).


http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://treaties.un.org/Pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&clang=_en
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/index_en.htm
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soft law instruments,13 such as UNGA resolutions, for example the Declaration on
Territorial Asylum 2312 (XXII) of 14 December 1967,'* and the conclusions of
UNHCR’s governing Executive Committee. Although some principles and regula-
tions are specifically designed to address refugee matters, most of the protection
awarded finds its counterpart in HRL, for instance the Universal Declaration of
Human Rights, the International Covenant on Civil and Political Rights (ICCPR) or
the European Convention on Human Rights.'”

2.3 Refugees in International Law

As the international framework centres on the Refugee Convention, its legal
definition of the term refugee must be examined. To be eligible for protection as
a refugee under the Convention and its Protocol, a person must fulfil the criteria set
forth in Article 1 A(2) Refugee Convention, which stipulates that a refugee is any
person who

[...] owing to well-founded fear of being persecuted for reasons of race, religion, nation-
ality, membership in a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and being outside the country of
his former habitual residence as a result of such event, is unable or, owing to such fear, is
unwilling to return to it.

The definition encompasses six elements.'®

Alienage, being outside of the country of nationality or being outside of the
country of his former habitual residence, distinguishes de jure refugees from
internally displaced people (IDPs) and marks the shift of factual responsibility
from the State of origin to the receiving host State. This element is interpreted to
include, both, persons fleeing owing to fear of being persecuted as well as sur place
refugees, people whose fear of persecution in case of return developed while
already beeing outside of their country of origin.'’

13S0ft law mechanisms in the field of refugee protection include the London Declaration of
International Law Principles on Internally Displaced Persons (2000) and the Guiding Principles
on Internal Displacement (1998).

1*A prominent example is the 1967 UN General Assembly Resolution on Territorial Asylum,
reiterating people’s right to seek asylum and the granting of such as a humanitarian and
non-political act.

SRight to life, liberty and security of person, freedom from torture, or cruel, inhuman and
degrading treatment or punishment, freedom from arbitrary arrest and detention, to name just
a few.

15For a detailed assessment and clarification of the elements, see UNHCR, Handbook on Procedures
and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 Protocol
relating to the Status of Refugees, HCR/IP/4/Eng/REV.1 Geneva, 1992, http://www.unhcr.org/
publications/legal/3d58e13b4/handbook-procedures-criteria-determining-refugee-status-under-1951-
convention.html.

17Hatha\way (2012), p. 184.


http://www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-criteria-determining-refugee-status-under-1951-convention.html
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The refugee’s fear of persecution entails both a subjective and objective ele-
ment.'® The Refugee Convention does not define persecutory acts, which may
include a wide range of conduct and deprivation of basic civil and political rights
such as torture, assault, detention or other restriction of political or social expres-
sion.'® Persecution is a potential or actual violation of life, freedom or other
substantive rights of a person.”” The actors carrying out persecution in the Refugee
Convention’s scope include both State and non-State agents.”' Situations in which
States prove unable or unwilling to prevent persecution by others are also com-
prised. The five grounds for persecution limit the application of the Refugee
Convention to persecution on account of a specific discriminatory nature. Although
the grounds can overlap, they establish an exhaustive list, and no other discrimina-
tory grounds than those explicitly stated trigger the definition and the protection
regime.

Persecution based on race covers all identifiable ethnic groupings, while perse-
cution for religion reasons targets persons because of their belief system or its
manifestation in the public and private sphere. The criterion of nationality concerns
grounds based on memberships to ethnic, religious, cultural or linguistic commu-
nities. In particular, with regard to social groups and holders of a certain political
opinion, advances have been made over recent years to expand the scope of these
categories through jurisprudence and adjustment to modern needs.>* Social groups
are identified by sharing a common characteristic or by being perceived as
sharing one. The substance of the ground of political opinion can be deduced
from, inter alia, Article 19 of the Universal Declaration and Article 19 of the
ICCPR and should be interpreted broadly.>* Typically it relates to holding views
that oppose the State, the government or public policies.**

Other additional grounds for fleeing one’s home country motivated by economic
reasons or environmental disasters are not covered by the Refugee Convention and
will only trigger refugee protection if occurring in conjunction with one of its five
grounds.

'8For more details, see: The Michigan Guidelines on Well-Founded Fear, University of Michigan
Law School, March 2004, http://www.refugee.org.nz/fear.html.

Goodwin-Gill (1998), pp. 66 f.

D, Kugelmann, Refugees, 2010, p. 2, http://opil.ouplaw.com/view/10.1093/law:epil/
9780199231690/1aw-9780199231690-e866?rskey=06ax 1f&result=1&prd=EPIL.

2'1d., pp. 70 £.

22See Hathaway (2012), p. 178 and more detailed studies on jurisprudential developments in Coll
and Bhabha (eds) (1992), Lambert (1995) and Symes and Jorro (2003).

2 Everyone has the right to freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek, receive and impart information and ideas through any
media and regardless of frontiers (Art. 19 Universal Declaration of Human Rights).
2*Goodwin-Gill (1998), p. 49.


http://www.refugee.org.nz/fear.html
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Refugees must be distinguished from IDPs,* or other types of migrants, includ-
ing people fleeing natural disasters or generalised violence in their countries of
origin. Although not covered by the Refugee Convention, certain other groups are,
nonetheless, considered by the UNHCR as persons of concern. Over the last
decades, UNHCR’s mandate has been extended by the UNGA to cover not only
refugees but also IDPs, stateless persons, people fleeing conflict or serious distur-
bances of public order, as well as returnees and include them in the operational
protection scheme of the Office.”

2.4 Exceptions to Refugee Protection

While the inclusion clause of Article 1A Refugee Convention establishes criteria to
identify persons coming within its scope, Articles 1D and 1E contain exclusion
clauses limiting refugee eligibility.?” This clause refers to persons that would
normally qualify as refugees but are denied protection, either because they are
protected through a specialised organisation such as the United Nations Relief and
Works Agency for Palestine Refugees in the Near East (UNRWA) or because of
full protection by their country of residence. Article 1F provides for the exclusion of
refugee status for persons who have committed an international crime, such as war
crimes, or crimes against humanity; who have committed a serious non-political
crime outside the country of refuge prior to being admitted to the country as a
refugee; or who are guilty of acts contrary to the principles and purposes of the
UN.*®

These grounds are exhaustive and to be applied restrictively.” International
refugee law was designed to temporarily shift the responsibility of protection from

25IDPs are defined in the 1998 guiding principles on internal displacement as person or groups of
persons who have been forced or obliged to flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of
generalized violence, violations of human rights or natural or human-made disasters and who
have not crossed an internationally recognized State border.

26UNHCR, Note on the Mandate of the High Commissioner for Refugees and His Office, http://
www.unhcr.org/526a22cb6.html.

?’G. Gilbert, Current Issues in the Application of the Exclusion Clauses, in: Feller et al.
(eds) (2003).

28These crimes include crimes against the peace, war crimes, crimes against humanity; serious
non-political crimes or acts contrary to the purposes and principles of the UN. For more informa-
tion see Hathaway (2012), p. 189.

20n Terrorism: US Department of Justice, Office of the Attorney General, Matter of S-K-,
23 1&N 936 (BIA 2006); War Crime and Crimes against Humanity: United States Supreme
Court, Negusie v. Holder, 555 U.S. 511, 2009; Grand Chamber of the Court of Justice of the
European Union, Joined Cases C-57/09 and C-101/09 Bundesrepublik Deutschland v. B und D,
9 November 2010, ECR 1-000; Particularly serious crime: UK High Court, R (on the application
of) ABC (a minor) (Afghanistan) v. Secretary of State for the Home Department, 6 December
2011, EWHC 2937.
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the home State to the host State for as long as the former State or the State of
habitual residence is unable or unwilling to ensure protection. Therefore, the 1951
Convention in Article 1C contains a cessation clause, terminating refugee status and
therewith protection, if persons voluntarily accept the protection of their country of
origin, reacquire the nationality of their home State after having been stripped of it,
acquire a new nationality and therewith protection of that State, voluntarily
re-establish themselves in the country from which they fled or the circumstances
leading to recognition as refugees have otherwise ceased to exist.””

Large-scale displacement in Asia and Africa has led to consensus on the drafting
of regional refugee instruments designed to address the specific situation of refu-
gees and other forced migrants.’' Consequently, both the OAU Convention as well
as the Cartagena Declaration expand the definition of refugee to include persons
who

owing to external aggression, occupation, foreign domination or events seriously disturbing

public order in either part or the whole of [their] country of origin or nationality, [are]

compelled to leave [their] place of habitual residence in order to seek refuge in another
place outside [their] country of origin or nationality>*

and

persons who have fled their country because their lives, safety or freedom have been
threatened by generalized violence, foreign aggression, internal conflicts, massive violation
of human rights or other circumstances which have seriously disturbed public order.*

While these regional treaties and declarations are limited in their geographical
scope, they extend the personal scope of application and thereby encompass a much
broader group of protectees.

2.5 The Rights of Refugees

According refugee rights protection rights is attributed to the inherent nature of
being a refugee and not dependent on a formal determination of the refugee status:
Recognition of his refugee status does not (...) make him a refugee but declared

*°UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/Eng/REV.1
Geneva, 1992,  http://www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-
criteria-determining-refugee-status-under-1951-convention.html, p. 18.

31 Arboleda (1991), pp. 185-207.

32Art 1 (2) OAU Convention Governing the Specific Aspects of Refugee Problems in Africa,
http://www.achpr.org/files/instruments/refugee-convention/achpr_instr_conv_refug_eng.pdf.

3 Conclusion 3 Cartagena Declaration on Refugees, https://www.oas.org/dil/1984_cartagena_
declaration_on_refugees.pdf.
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him to be one. He does not become a refugee because of recognition, but he is
recognized because he is a refugee.>*

The rights codified in Articles 2, 3 and 4 Refugee Convention, however, distin-
guish between different levels of entitlement, i.e., for refugees under a State’s
jurisdiction, refugees physically present in the State’s territory, refugees lawfully
present, refuges lawfully staying and refugees durably resident in the receiving
State.™

The basic obligation flowing from the Refugee Convention is the principle of
non-refoulement contained in Article 33, which forbids States from returning
refugees to frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social
group or political opinion.

Beyond the principle of non-refoulement, the fundamental rights established for
refugees are heavily intertwined with and mirrored in HRL.?® Refugees, generally,
enjoy comparable rights to regular citizens of the receiving State concerning social
security, labour or assistance as laid down in Articles 23 and 25 Refugee Conven-
tion. Further rights include the right to freedom of movement and the receiving
State’s obligation to issue travel documents; the right to liberty and security of the
person, discussed in particular with regard to the detention of asylum seekers; and
the right to family life, access to courts, regulations on employment and welfare,
such as housing and public education.

3 Implementation and Enforcement of Refugee Law

International refugee law primarily establishes binding obligations for the signatory
States of the relevant legal conventions based on international treaty law and the
general principle of pacta sunt servanda—treaties are binding and must be
performed in good faith.?’

Obligations of States include cooperation with the UNHCR, in accordance with
Article 35 Refugee Convention and Article 2 of its 1967 Protocol. Parties to the
Convention and Protocol are obliged to cooperate with the UNHCR in the exercise
of its functions and the implementation of the treaty. Furthermore, States parties
need to inform the UNHCR about the national legislation that they have adopted to

**UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/Eng/REV.1
Geneva, 1992,  http://www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-
criteria-determining-refugee-status-under-1951-convention.html, p. 28.

35Hathaway (2005), pp. 154 ff.

36See in detail, E. Lauterbach/D. Bethlehem, The Scope and Content of the Principle of
Non-Refoulement: Opinion, in: Feller et al. (eds) (2003); UNHCR, UNHCR Note on the Principle
of Non-Refoulement, November 1997, http://www.refworld.org/docid/438c6d972.html.

37 Art. 26, Vienna Convention on the Law of Treaties.
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ensure the implementation of the Convention.>® While the UNHCR monitors the
implementation of the Refugee Convention, the Office also works on durable
solutions to end the displacement cycle. These durable solutions for refugees
include voluntary repatriation, the return in safety and dignity to countries of origin,
local integration to the host community or resettlement to a third State that is
willing to admit them on a permanent basis.

Typically, the determination of refugee status is conducted by the national
authorities of the receiving State, which leads to a diversity of different procedures
and regulations. There are, furthermore, countries that are either not signatories of
the Refugee Convention and its Protocol or unable to address and process asylum
claims.?® In these cases, the UNHCR carries out these determinations through its
field offices.

Under normal conditions, asylum claims are processed on an individual basis.
However, in certain cases of mass influx, single nation States and also the UNCHR
will afford prima facie refugee status to members of the group as it was the case
with people from southern and central Iraq or people fleeing the Syrian conflict.*’

Some States and regions, most importantly the EU, have drafted common
standards to unify and harmonise their legislation as regards immigration. How-
ever, even in the highly communitarized EU, the implementation of EU asylum law
within the member States is not uniform. The principles regulating the European
mechanisms have been heavily criticised as enabling the European States to
circumvent their obligations towards refugees by outsourcing and offshoring their
border and migration control mechanisms, and the legal instruments of the Com-
mon European Asylum System are under the constant scrutiny of national and
regional courts, the UNHCR and NGOs working in the field of migration and
refugee protection.

4 Minority Rights

Ethnic conflicts constitute serious threats to the peace and stability of international
relations. The violent conflicts during the separation of Yugoslavia and the succes-
sor States of the Soviet Union are an indicator of the danger inherent in ethnic
conflicts and the suppression of minorities. Due to political abuse of ethnic tensions,
thousands of lives have been lost and millions of people have been forced to flee
their homes. To address these recurring situations and crises, the international

3For a detailed analysis of the supervisory responsibilities of the UNHCR, see W. Kiilin,
Supervising the 1951 Convention Relating to the Status of Refugees: Article 35 and Beyond, in:
Feller et al. (eds) (2003).

39Non—signatories include Afghanistan, Eritrea, India, Iraq, Lebanon, Libya, Pakistan, Syria and
Ukraine among others.

4OUNHCR, Resettlement Handbook, Geneva 2011, p- 77.
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community and regional initiatives have codified specific legal protections for
minorities.

4.1 Historical Development

Historical examples justify the consideration of minorities as vulnerable groups and
therefore give them special importance in humanitarian crises and special attention
by humanitarian action. Further, from a legal perspective, minority conflicts are not
just internal affairs of States because they often disrupt regional peace and stability.
Hence, a whole body of international law addresses minority rights.

After World War I, minority protection was internationalised by a system of
peace treaties and the League of Nations because not all European peoples were
able to exercise their right to self-determination and to establish their own inde-
pendent States. Instead, the victorious powers formed multi-ethnic States like
Czechoslovakia and Yugoslavia. To mitigate the consequences of the
non-implementation of American President Wilson’s Fourteen Points, which
aimed to guarantee political independence and territorial integrity of all States,
they decided to establish a minority protection system through several post-World
War I treaties. It is often seen as an effort to satisfy minorities whose claims to self-
determination had not been realised.

These territorial adjustments created new minorities in the newly established
States. The concept of minority protection was seen as the second-best solution and
resulted in the victorious powers concluding five minority treaties and four peace
treaties that were tailored towards the specific situation within these States.

However, the precondition for the success of these minority norms was a
readiness by States to cooperate. Following World War I, European States were
not ready for the intensive international cooperation that was required to make the
treaties work, insisting on sovereignty and a path of intolerant nationalism. Under
these conditions, the envisaged minority protection system was untenable and
consequently collapsed.*'

Concerning the legal method applied in the minority and peace treaties after
World War I, the treatment of minorities was addressed in terms of collective rights.
Many provisions had group dimensions by conferring rights upon minority organi-
sations. This approach was later misused by the Nazis to justify their territorial
expansion into Czechoslovakia.

Against this historical background, States rejected any protection system for
minorities in the post-World War II period. According to the new UN approach,
minority rights became part of the system of human rights protection. In the 1950s,
the UN considered the effective protection against discrimination in combination
with general human rights a sufficient framework to ensure minority rights. The

“!Eide (2005), p. 36.
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dominant motivation for this was the fear of nationalist and secessionist move-
ments. Some States also argued that according rights to certain groups would have
negative consequences for the society, as well as minorities themselves. Special
minority status, it was thought, would hinder nation building by putting entire
groups in a separate category. However, in 1953, while the ICCPR was drafted,
the UN Human Rights Commission began work on an article for the protection of
minorities. The idea was to amend the provisions concerning human rights and
non-discrimination by including an article on minority specific rights. The result of
these discussions now constitutes Article 27 ICCPR, which reads:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their
own language.

4.2 Holders of Minority Rights

The wording of Article 27 ICCPR has given rise to many problems of interpreta-
tion, especially because the rights that the norm mentions are not available to the
minorities as group rights.

Instead, the holders of these rights are individuals belonging to minorities. This
constitutes a renunciation of the traditional approach of according groups collective
rights. The switch was justified with the claim that minorities were subjects not of
international but of domestic law.** The formulation is in line with the human rights
approach of the ICCPR because human rights are individual rights.

However, Article 27 contains a collective element, reflected in the passage in
community with the other members of their group. Thus, many scholars argue that
the article may still be regarded as protecting a collective right.*® At least, certain
rights may be thought of in part as collective rights exercisable individually.** It is
quite obvious that cultural rights require the recognition of collective rights since
traditions and institutions can be kept only by a group as such.*’ The Human Rights
Committee explains the supplementary quality of Article 27, which protects per-
sons belonging to minority groups in addition to the rights the ICCPR grants to all
individuals in general. The Committee argues in its General Comment 23 that this
protection

is directed towards ensuring the survival and continued development of the cultural,
religious and social identity of the minorities concerned, thus enriching the fabric of society

“Nowak (1993), p. 495.
“3Sieghart (1983), p. 377.
“Thornberry (1992), pp. 173-176.
“Hailbronner (1992), p. 133.
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as a whole. Accordingly [...] these rights must be protected as such and should not be
confused with other personal rights conferred on one and all under the Covenant.*

Another issue of interpretation concerns the role of the State. According to the
wording of Article 27 ICCPR, it is the State that must not deny the right of persons
to enjoy their own culture. In this way, the State protects the existence of cultural
communities. Ultimately, however, it is up to the State to determine which groups
constitute minorities because there is still no generally accepted definition of a
minority in PIL. The term is defined neither by Article 27 ICCPR nor by the 1992
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities. Therefore, States maintain a high level of discretion and
a considerable margin of appreciation in according minority status to groups and
employ the concept in different ways.

Minority rights instruments do not clarify who can identify the relevant groups
or determine which individuals belong to them. This power of the State contradicts
the human right to self-identification, both at a group and personal level.

In PIL, it is sometimes controversial whether a group qualifies as a minority,
evidencing a need for clear criteria. Some definitions discussed by academia
containing the essential characteristics of minorities may help. These definitions
have gained wide acceptance as the report of UN Special Rapporteur on the
Prevention of Discrimination and Protection of Minorities, Francesco Capotorti,
confirms.

Capotorti refers to objective and subjective characteristics.*” An objective
criterion for a minority is the existence of a population group with ethnic, religious
or linguistic features that differ from the rest of the population. This group must be
less numerous than the rest of the population in a multinational society. Being a
non-dominant group in society is another objective criterion to constitute a minor-
ity. Dominant minorities are not vulnerable and therefore not entitled to special
protection. The third criterion is that the members of the minority hold the citizen-
ship of their country of residence, as well as long-standing ties with that State. Some
experts criticise this last criterion and also consider immigrant groups as minorities
because the enjoyment of minority rights, as with human rights generally, should
not be narrowed by a nationality requirement. The Human Rights Committee, for its
part, has denounced the nationality requirement in its General Comment 23. Just as
members of minority groups need not be citizens, they need not be permanent
residents: Thus, migrant workers or even visitors constituting such minorities are
entitled not to be denied the exercise of those rights (Paragraph 5.2). While the
inclusion of migrant workers was welcomed in the literature, such an inclusion was
seen as unrealistic and difficult to defend.*®

4Human Rights Committee, General Comment No. 23, Art. 27, 6 April 1994, UN-Doc. CCPR/C/
21/Rev.1/Add.5.

47F. Capotorti, Study on the Rights of the Persons Belonging to Ethnic, Religious and Linguistic
Minorities, 1979, UN-Doc. E/CN.4/Sub.2/384/Rev.1.

“8Henrard, http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-
e8477rskey=W2t5z2&result=1&prd=EPIL, para. 11.


http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e847?rskey=W2t5z2&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e847?rskey=W2t5z2&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e847?rskey=W2t5z2&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e847?rskey=W2t5z2&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e847?rskey=W2t5z2&result=1&prd=EPIL
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The objective criteria are supplemented by a subjective one, which requires that
the person concerned wishes to preserve his or her minority identity. This approach
is consistent with the human rights dimension of minority protection and leads to
the consequence that a person can choose to assimilate. However, the precondition
is the decision of the person to choose freely to be treated as a member of the
minority group or not. To avoid State abuse, it should not too easily be accepted that
a group or person does not want to hold on to the minority identity.

4.3 Content of Minority Rights

The Human Rights Committee’s General Comment 23 gives an impressive inter-
pretation of the obligations of States:

Although article 27 is expressed in negative terms, that article, nevertheless, does recognize
the existence of a “right” and requires that it shall not be denied. Consequently, a State party
is under an obligation to ensure that the existence and the exercise of this right are protected
against their denial or violation. Positive measures of protection are, therefore, required not
only against the acts of the State party itself, whether through its legislative, judicial or
administrative authorities, but also against the acts of other persons within the State party.

Article 27 ICCPR outlaws discrimination against persons belonging to minori-
ties and provides them protection and special rights. The goal is to secure the
cultural survival of the minorities and to undertake specific protective measures
according to the specific situation. States are obliged to provide assistance, includ-
ing financial support, to ensure the survival of minorities. The following minority
rights are of special importance:

¢ use of a minority language by members of the minority group and among
themselves;

e publication of newspapers and books;

¢ use of a minority language to publicly express views;

« establishment of institutions such as schools and cultural organisations;

 effective opportunities for children to acquaint themselves fully with the lan-
guage and culture of their group; and

 effective exercise of all fundamental human rights without discrimination.

Minorities must be ensured substantive equality and safeguarding of their
minority identity. This means not only formal equality by treating everybody
exactly the same but also considering all relevant circumstances. This may at
times also justify differential treatment. The 1992 UN Declaration emphasises
more explicitly the rights to identity and to substantive equality. The document
moves away from the negative formulation of Article 27 ICCPR and avoids clauses
like ‘where possible’ and ‘where appropriate’, which were used by States as excuses
for inactivity in the promotion of minority rights. While the Declaration is not
legally binding, it is of political importance and underlines the political interest of
the international community to realise all human rights for everybody.
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5 The European Dimension of Minority Protection

The dissolution of both the Soviet Union and Yugoslavia were accompanied by
bloody confrontations. Violations of minority rights were one of the grounds for the
hostilities. It became obvious that Europe was in need of new instruments in the
field of minority protection. The Organization for Security and Co-Operation in
Europe (OSCE) was a pioneer in this regard at the end of the Cold War.

A breakthrough was the Concluding Document of the Copenhagen Meeting of
the then Conference on the Human Dimension of the then Commission on Security
and Cooperation in Europe (CSCE) of 29 June 1990, which combined principles of
democracy and positive obligations on States to protect and promote minority
identities. During the CSCE meeting in 1990, it was recognised that the treatment
of minorities was directly relevant to stability in Europe. In 1992, the Netherlands
made a revolutionary proposal for the establishment of the post of the CSCE High
Commissioner on National Minorities (HCNM). The respect for minority rights is
in principle no longer exclusively an internal affair of the OSCE States. While the
HCNM is not intended to side with minorities, the institution can act as an
instrument of early warning and conflict resolution.

This legal situation is underscored by general PIL, which also recognises the
rights of the suppressed to resist massive violations of minority rights, such as
serious discrimination. Under these circumstances, the affected national minority
can be entitled to make use of its right to self-determination.*’ This would undoubt-
edly be a very extreme conclusion to draw, and it poses the question of how serious
a violation of minority rights has to be to provide proportional justification for a
claimed right to secession. This question remains contested.

The underlying problem of proportionality highlights the difficulty of
distinguishing between the legitimate right of resistance and terrorism. It is under-
standable that the right of decision was not given to the HCNM. The first HCNM,
Max van der Stoel, rightly argued that the mandate doesn’t deserve the beauty prize
for clarity.”® But this also implies flexibility and gives the Commissioner a great
deal of freedom. Despite the formal restrictions of the mandate and the political
sensitivity of the issues, there was room for a pragmatic interpretation.’’ One of the
ways to exploit this freedom was the appointment to work out recommendations
concerning different minority rights issues. These recommendations are collections
of best practices in the fields of education rights,”* linguistic rights,”” effective

“*Doehring (2002), p. 57, para. 36.

3Ovan der Stoel (1999), p. 13.

5!Ghebali (2009), p. 114.

520SCE, The Hague Recommendations regarding the Education Rights of National Minorities,
October 1996.

330SCE, The Oslo Recommendations regarding the Linguistic Rights of National Minorities,
February 1998.
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participation in public life>* and the use of minority languages in the broadcast
media.> One can consider these documents as starting points for future standard
setting.

In the COE framework, two legally binding treaties on minority issues entered
into force. The first one is the 1992 European Charter for Regional or Minority
Languages and the 1995 Framework Convention on National Minorities. The latter
treaty is the first legally binding instrument on this topic and contains a catalogue of
special minority rights.

6 Conclusion

The legal protection of both refugees and minorities has been on the international
agenda for decades and has led to various binding and non-binding legal instru-
ments to enshrine their rights on the international and regional level, as well as at
the domestic level. This chapter has provided an overview of these two fields of
PIL. Although heavily codified and implemented in numerous States under the
supervision of international and regional State and non-State organisations, their
application is still challenged during and after contemporary crises triggered by
armed conflicts and natural disasters around the world. The protection of vulnerable
groups, in particular, depends on the continuous reappraisal of existing laws in the
light of contemporary challenges, its evolution and adaption to new situations, and
the awareness of opportunities and limits by all actors involved.
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Part 111
Public Health

Learning Objectives

This part of our textbook aims for students to:

* Understand basic terminology and concepts related to public health;

» Understand the basic patterns of excess mortality and morbidity, which can be
expected in various emergency and refugee situations, as well as their determi-
nants; and

¢ Know standard technical/managerial approaches to provide public health, espe-
cially as provided by consensus documents.

We add a section on challenges, dilemmas, do’s and don’ts at the end of each
subchapter to help place this consensus in perspective.
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1 Introduction

Siri Tellier

1.1 General Concepts and Approaches

A disaster is commonly defined as ‘a serious disruption of the functioning of a
society, causing widespread human, material, or environmental losses, which
exceed the ability of the affected society to cope using its own resources’.!

This definition, by the United Nations Office for Disaster Risk Reduction
(UNISDR) disaggregates the concept of disaster into three aspects: the event
(disruption), the impact (losses) and the response (cope) and thereby lays the
foundation for analysing what can be done to address each aspect, reducing risk.
It is also the definition currently used by the World Health Organization (WHO).
More recently, UNISDR has defined disaster as

a serious disruption of the functioning of a community or a society at any scale due to
hazardous events interacting with conditions of exposure, vulnerability and capacity,
leading to one or more of the following: human, material, economic and environmental
losses and impacts.2

The annotation to this definition provides:

The effect may test or exceed the capacity of a community or society to cope using its own
resources, and therefore may require assistance from external sources, which could include
neighbouring jurisdictions, or those at the national or international levels.

This definition opens up for further analysis, for example moving away from a
blanket assumption that the community or society cannot cope.

The literature often refers to ‘natural’ vs ‘man-made’ disasters. This categori-
sation is not consistently applied, but the term ‘natural’ disaster is often used to
refer to earthquakes or hurricanes and sometimes droughts, epidemics and techno-
logical disasters, whereas ‘man-made’ disasters often refer to armed conflict. This
approach is increasingly criticised as many ‘natural’ disasters are influenced by
human action (for example, deforestation leading to mud slides or, conversely,
strict building codes limiting the damage caused by earthquakes). Disaster man-
agement focuses more and more on societal factors that influence risk and vulner-
ability in order to identify measures for disaster risk reduction.

IWHO, Health Action in Crisis — definitions, http://www.who.int/hac/about/definitions/en/
(accessed 2017.03.08).

*United Nations Office for Disaster Risk Reduction (UNISDR), Terminology on Disaster Risk
Reduction, http://www.unisdr.org/we/inform/terminology (accessed 10.03.2017).

3Ibid.


http://www.who.int/hac/about/definitions/en
http://www.unisdr.org/we/inform/terminology
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Rather than categorising a disaster as either man-made or natural, it is perhaps
more relevant to identify whether or not it involves armed conflict as this is more
significant for its root causes, impact, as well as what response would be appro-
priate. Thus, a complex (political) emergency is commonly defined as ‘a situation with
complex social, political and economic origins which involves the breakdown of
state structures, the disputed legitimacy of host authorities, the abuse of human
rights and possibly armed conflict, that creates humanitarian needs’.* The term ‘is
generally used to differentiate humanitarian needs arising from conflict and
instability from those that are the result of natural disaster’.’

The terms ‘disaster’, ‘complex emergency’, ‘humanitarian crisis’ and many
others are at times applied rather inconsistently. Here, we will use the initial defi-
nition of ‘disaster’ as an umbrella working definition for the type of scenario in
which public health measures come into play.

Another term that has come into use over the last decade is that of ‘fragile states’,
sometimes referred to as ‘failed states’, ‘fragile situations’ or ‘chronic disasters’.
There is no agreed definition of the term (or indeed that the term refers to a whole
nation State), but there is some agreement on its fundamental characteristics. Thus,
the World Bank notes:

State policies and institutions are weak in these countries, making them vulnerable in their
capacity to deliver services to their citizens, to control corruption, or to provide for
sufficient voice and accountability. They face risks of conflict and political instability
[... and] (t)wo billion people live in countries where development outcomes are affected
by fragility, conflict and violence.®

In such situations, health systems are challenged, making it more difficult to
prevent or respond to disasters, including ‘natural’ disasters such as epidemics. In
parallel, the term ‘resilience’ has appeared. The UNISDR defines it as

[tlhe ability of a system, community or society exposed to hazards to resist, absorb,
accommodate to and recover from the effects of a hazard in a timely and efficient manner,
including through the preservation and restoration of its essential basic structures and
functions [. ..].”

To build resilience, it is important to understand the societal conditions that may
turn a hazard into a disaster. ‘Humanitarian Action’ is based on the concept of
‘disaster’ as defined above, namely that the society concerned cannot cope with the
impact of a hazardous event and therefore needs external assistance. The vulner-
ability or coping capacity of the affected society—whether it is more or less fragile,

“WHO, Health Action in Crisis — Definitions, referring to a definition by ALNAP, http://www.
who.int/hac/about/definitions/en/ (accessed 10.03.2017).

*Ibid.

SWorld Bank (2005), p. v, http://documents.worldbank.org/curated/en/907971468327613700/pdf/
34790.pdf.

TUNISDR, Terminology on Disaster Risk Reduction, http://www.unisdr.org/we/inform/terminol
ogy (accessed 10.03.2017).
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more or less resilient—is central to deciding whether humanitarian action is indeed
necessary and what form it should take.

It also leads to one of the key challenges of humanitarian action: how a large
number of external humanitarian actors should coordinate their actions. A new
epoch in international humanitarian action began with the adoption by the United
Nations General Assembly of Resolution 46/182 to strengthen coordination of
humanitarian emergency assistance. The resolution provides that ‘humanitarian
assistance should be provided with the consent of the affected country and in
principle on the basis of an appeal by the affected country’® and that ‘[i]nter-
governmental and non-governmental organizations working impartially and with
strictly humanitarian motives should continue to make a significant contribution in
supplementing national efforts’.”

In practice, local authorities may be temporarily unable to coordinate the flow of
external assistance, and it remains a contentious issue. Over the last two to three
decades, a great amount of effort has been put into the harmonisation of approaches.
This section therefore frequently refers to widely used standards of the so-called
Sphere Project and the guidelines of the Inter Agency Standing Committee (IASC).

The WHO defines ‘health’ as ‘a state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity’'® and public health as
‘[t]he science and art of promoting health, preventing disease, and prolonging life
through the organized efforts of society’."'

Public health in humanitarian action (PHHA) builds on these definitions,
addressing both preventive and curative measures and both determinants of health,
such as nutrition, water, sanitation and hygiene promotion (WaSH) or environ-
mental health, as well as essential health services, such as treatment of injury,
control of communicable and non-communicable diseases, and also mental health.
Measures such as these, which seek to meet basic needs, are often referred to as
‘relief’. In emergencies, human rights abuses that jeopardise life in dignity (for
example, gender-based violence) also become public health concerns. Measures to
address these issues are usually grouped under the term ‘protection’.

There is broad agreement that the overall objective of PHHA, at least in the acute
phases of emergency response, is to prevent excess mortality and morbidity and
assist those affected by disaster to lead lives in dignity. Mortality is seen as a key
measure to analyse how an emergency is evolving.'> This overall focus on mortality
is informed by the dramatic increase in mortality levels that have been observed in

8UN General Assembly, 78th Plenary meeting (1991), Strengthening of the coordination of
humanitarian emergency assistance of the United Nations, A/RES/46/182, para. 3.

°Id, para. 5.
19%WHO (1948): http://www.who.int/governance/eb/who_constitution_en.pdf.

""WHO (1998), p. 3 (adapted from the Acheson Report, London, 1988), http://www.who.int/
healthpromotion/about/HPR %20Glossary %201998.pdf.

'2The Sphere Project (2011).


http://www.who.int/governance/eb/who_constitution_en.pdf
http://www.who.int/healthpromotion/about/HPR%20Glossary%201998.pdf
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the past, rising to 40-50 times the normal level among refugees, for example those
fleeing the Rwandan genocide. "

To quantify excess mortality and morbidity, the usual approach is to estimate
pre-disaster mortality/morbidity levels (for protracted emergencies, sometimes the
mortality rate in neighbouring countries is used as a proxy) to arrive at a baseline
mortality. This is then compared with levels observed during the emergency, to
determine excess mortality.

The metrics most commonly used to assess mortality are mortality in the overall
population and mortality in children under five since, in emergencies, children
under five have seen some of the greatest levels of excess mortality.

The threshold level for classifying a situation as an Acute Public Health Emer-
gency (APHE) is often set at levels exceeding one death/10,000 people/day or two
deaths of children under five/10,000 children under five/day. These levels were
suggested in 1990, when they represented a doubling of baseline levels of mortality
in developing countries. Since then, mortality levels have declined. Therefore,
some standards such as those of the Sphere Project suggest that the threshold
level should also be reduced and be calculated for each emergency as a doubling
of the relevant baseline level of mortality.'*

The standard levels are probably best applied as a way to focus surveillance
attention on excess mortality rather than as a fixed level, and they may not be
equally relevant for all emergencies.

Even in calmer times, resources are rarely sufficient to meet public health needs,
and usually, the response must be prioritised, according to which factors cause the
greatest amount of harm, and where a response can do the most to prevent such harm.
In disasters, prioritisation becomes especially relevant as health problems may grow
rapidly at the same time as local resources to deal with them may be decimated.

Prioritisation is in principle based on risk analysis. Risk analysis is utilised in
many 1ﬁselds, but here we will refer to one form of risk equation adapted to public
health :

R=HXExV/C

where R signifies risk (for example, the risk of excess deaths due to measles),
H signifies hazard (for example, the likelihood and extent of a measles epidemic),
E signifies exposure (for example, crowded conditions in refugee camps, leading to
higher exposure), V signifies vulnerability (for example, malnutrition, which
greatly increases case fatality) and C signifies coping capacity (for example, due

13Checchi and Roberts (2005); Toole and Waldman (1990), pp. 3296-3302; Salama et al. (2004),
pp. 1801-1813.

Checchi and Roberts (2005); Toole and Waldman (1990), pp- 3296-3302; The Sphere
Project (2011).

SBoudreau (2009), p. 30; Johns Hopkins and IFRC (2008).
The former source refers to R = H x V/C whereas the latter source adds E to the equation.
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to vaccination). It should be noted that the intention is not to give a mathematically
precise formula, but rather an interrelationship.

Prioritisation has developed over time based on experience. Médecins Sans
Frontieres (MSF) proposed an early listing in 1997, which included 10 actions,
such as assessment and measles vaccination. The listing of what to include as
priority public health measures has evolved over time. For example, reproductive
health issues, or mental health and psychosocial support, have now been included,
and most recently, non-communicable diseases are beginning to receive attention.'®
Here, we will follow the listings as given in the Sphere Handbook.

Within many essential health services, detailed guidelines have been developed,
with a view to harmonising approaches, notably by the IASC and the Sphere
Project.

The time factor is significant in disasters, influencing both the human impact and
the appropriate response. Disasters range from ‘sudden-onset’ (sometimes referred
to as ‘rapid-onset’) events such as earthquakes, which may last seconds, to slow-
onset or chronic situations such as droughts, or protracted armed conflict, which
may last years or decades.

Over time, frequent reference has been made to the ‘disaster cycle’ (Fig. 1),
reflecting a basic concept of societies shifting between times of what is often termed
‘normalcy’ and sudden or slow-onset disaster. This cycle is reflected in disaster
management: urgent response to the onset of a sudden or slow-onset disaster (for
example, surgery), transits into recovery assistance activities (for example, rehabil-
itation from surgery), mitigation and prevention during non-disaster phases (for

Recovery and Eme{'gency
restoration planning and
Qui organisation
uiescence of security
e systems
Safety Recovery | Mitigation 4
management and | and
of emergency tructi ili
operations |_econstruction | resilience
Emergency | Preparation
intervention | and Warning and
mobilisation preparation;
damage
Emergency limitation
operations > measures
and damage Crisis activated
limitation

Fig. 1 The disaster cycle. Reproduced by kind permission of the publisher from D.E. Alexander,
How to write an Emergency Plan (Dunedin Academic Press, Edinburgh, 2016)

!Toole and Waldman (1990), pp. 3296-3302; The Sphere Project (2011); MSF (1997), pp. 43-54;
Demaio et al. (2013).
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example, improving building codes and practices) and, lastly, preparedness and
surveillance (for example, mapping the location of disabled persons who may need
assistance in case of an earthquake) in view of coming or impending disasters.

The concept of the disaster cycle has been widely used over the last 3040 years,
with scholars debating its origin. The concept has been challenged since it may
provide a somewhat simplistic and sequential impression of the stages of a disaster.
However, it remains an important analytical framework.

Disaster preparedness is essential, if quick and effective action is to be taken. Yet
disasters are very diverse and often develop in unpredictable ways. Therefore,
preparedness is often based on an all-hazards approach, with certain standard
elements in place, which can then be adjusted as the emergency unfolds.

Decisions must be taken very quickly, often based on incomplete information.
Therefore, situation assessment and information management are essential, both at
the stage of initial rapid assessment (IRA) and throughout the later process. This
includes establishing key demographic and epidemiological indicators.

To strengthen preparedness, a practical PHHA approach is to develop standard
preparedness elements based on past experience. One example is the Interagency
Emergency Health Kit (IEHK), an agreed list of medicines, pre-packaged and
sometimes pre-positioned. The kit is intended to serve 10,000 people for 3 months,
at either community, regional or referral clinic/hospital level, based on a standard
demographic composition. As information about the specific situation is collected
and analysed, such elements can be flexibly deployed and adjusted over time.

1.2 Challenges, Dilemmas, Dos and Don’ts

A central challenge of humanitarian action is to establish its overall goal and level
of ambition. During acute phases of an emergency, the stated objective is a return to
normalcy. During times of recovery, and especially in mitigation or development
phases, the objective may be to ‘build back better’, reducing vulnerability and
increasing coping capacity of populations and their health systems in a sustainable
manner. The objective of disaster response is to return to normalcy, whereas the
objective of mitigation/development may be to change that normalcy.

This simple point can be contentious. For example, should a targeted emergency
feeding programme aim to give beneficiaries’ perfect nutritional levels if the sur-
rounding population has high levels of malnutrition and yet receives no aid? Should an
emergency health programme provide services free of cost or subsidise construction of
latrines if the surrounding population has to pay for services or receives no subsidies,
in accordance with governmental policy? Should humanitarian action address only
injury due to an earthquake or also life-threatening injury from traffic accidents, or
should they also advocate for a change in building codes to prevent future injury?

This is an eternal and real dilemma. Global frameworks have arguably paid too
little attention to the interaction between humanitarian and development assistance, as
well as how to facilitate early recovery. The new UN Sustainable Development Goals
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adopted by the UN General Assembly in September 2015'7 repeatedly refer to the
importance of resilience to natural disasters, which may increase attention. The Sendai
Framework for Disaster Risk Reduction, adopted in March 20135, also stresses the need
for resilience and ‘building back better’, notably mentioning improved health not only
as a goal in humanitarian response but also as a factor that increases resilience.'®

Another challenge has been referred to above: how to balance between preparing
for generic disasters and ensuring that the response is context specific and culturally
suitable. Continual follow-up assessment of responses is essential to help navigate
this dilemma.

Finally, one may question the overall focus of humanitarian action on
saving lives. What about saving livelihoods?

2 Basic Demographic and Epidemiological Concepts
Siri Tellier

Demography is the quantitative study of the structure (age, sex, location) of popu-
lations, changes therein (mortality, fertility, migration) and the determinants and
consequences of these characteristics.

Epidemiology is the study of the distribution and determinants of health-related states or

events (including disease), and the application of this study to the control of diseases and
other health problems. 19

Given the overriding objective to prevent excess mortality, it is important to
establish baseline levels. The two most important ones are as follows:

— crude death rate (CDR): number of deaths per 1000 population (as of mid-year)
per year (sometimes expressed as per cent, for example 1% of the population
dying in any given year);

— under-five mortality (USM): proportion of children dying before the age of five,
expressed per 1000 live births (sometimes as per cent, for example 10% of
children under five dying before they reach their 5th birthday).

In emergencies, mortality levels can change dramatically within days. In such
cases, recourse to yearly rates is insufficient, and emergency metrics have been
established that are more time sensitive and simple to calculate:

— crude mortality rate (CMR): deaths per 10,000 population per day;
— under-five mortality rate (USMR): deaths of children <5 per 10,000 children <5
per day.

"7UN General Assembly Resolution, Transforming our world: the 2030 Agenda for Sustainable
Development A/RES/70/1, http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1.

18UN, Sendai Framework for Disaster Risk Reduction 2015-2030, A/CONF.224/L.22015.
"YWHO, Health Topics, Edpidemiology, http://www.who.int/topics/epidemiology/en/.


http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1
http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1
http://www.who.int/topics/epidemiology/en
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Comparing emergency and baseline metrics is simple for crude mortality. A CMR
of 1/10,000 population per day translates into a CDR of 36.5/1000/year or 3.65%.
Present global levels of mortality are around 10/1000 or 1% per year in most countries.
Thus, the emergency level represents 3—4 times the baseline level in most countries.

As regards U5M, the comparison is more complicated and confusing. The
emergency metric, USMR, is a simple rate: a level of 2/10,000/day translates into
a rate of 73/1000/year. If maintained over 5 years, this results in 36.5% of children
dying before the age of five. For the baseline metric, USM is a cumulative
proportion. The global average stands at less than 5% of children dying before
the age of five. As it is complicated to calculate USM life expectancy, and
unrealistic to do so in an emergency, the USMR metric is useful, as long as it is
not simply compared to USM.

Other important concepts related to mortality and morbidity include the
following.

Case Fatality, Sometimes Referred to as Case Fatality Rate (CFR) Proportion of
people diagnosed with an illness who die from it. It is usually applied to acute,
short-term illnesses such as cholera, which can be observed over a limited period.
CFR varies greatly depending on the vulnerability of the population and the quality
of response and is therefore a useful monitoring indicator. For example, case
fatality to measles may be as high as 10-30% in malnourished children living in
high-exposure refugee settings, whereas it may be 1% in well-nourished children
with lower exposure.

Attack Rate Proportion of people who fall ill after a specified exposure. It is often
expressed as a percentage (for example, 10% of the refugees in the camp were
diagnosed with cholera during the most recent epidemic).

Case Definition Set of diagnostic criteria that must be fulfilled to identify a case of
a particular disease. Case definitions can be based on clinical, laboratory, epidemio-
logical or combined clinical and laboratory criteria. When a set of criteria is
standardised for purposes of identifying a particular disease, it is referred to as a
‘standard case definition’.

Proportional Mortality 1t refers to the proportion of all deaths due to a specific
cause.

Incidence 1t is the number of new cases of a disease during a specified period of
time, divided by the population number at risk during that period.

Prevalence Number of existing cases of disease at a given point in time divided by
the population at risk. The time period is chosen to fit the situation.

Ratio 1Ttis a comparison of two numbers, where the denominator and numerator do
not necessarily refer to the same population (for example, sex ratio refers to the
number of males per 100 females).

Rate Measure of the speed or frequency with which an event occurs within a
defined population that is at risk in a defined time frame. The numerator refers to
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the same population as the denominator (for example, USMR refers to the number
of deaths of children under five, divided by the number of children under 1“1ve).20

Disability-Adjusted Life Years (DALYs) Sum of years of life lost (YLL) to pre-
mature mortality within a population and years lived with disability (YLD).?' This
metric was developed for the first ‘global burden of disease’ study, capturing not
only fatalities but also years lived with disability.

Mortality and morbidity may be the most obvious metrics, but others are equally
important. They include the following:

Crude Birth Rate (CBR) It refers to the number of live births per population of
1000 (mid-year) per year.

Children Different sources use different age groupings or do not indicate a precise
age—for example, ‘women and children’ is a meaningless metric unless it is clear
whether the age grouping refers to children aged 0—4 (under five), 0—17 (under 18)
or something else. The Convention on the Rights of the Child is generally taken to
refer to children as anyone aged under 18 (that is, minors).

Refugee is defined as a

[Plerson who [...] owing to a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion, is outside
the country of his nationality, and is unable to or, owing to such fear, is unwilling to avail
himself of the protection of that country or return there because there is a fear of
persecution. . .. 22

Internally Displaced Persons (IDPs): these are

[P]ersons or groups of persons who have been forced or obliged to flee or to leave their homes
or places of habitual residence, in particular as a result of or in order to avoid the effects of
armed conflict, situations of generalized violence, violations of human rights or natural or
human-made disasters, and who have not crossed an internationally recognized State border.>

Household Tt refers to one or more persons living together who make common
provision for food or other essentials.**

Health Facility Utilisation Rate It is the number of outpatient visits per year
(may also be calculated for a shorter period).

Number of Consultations/Clinician/Day This pertains to the number of first-time
or repeated visits per full-time equivalent clinician per day.

20Checchi et al. (2007).

2'WHO, Metrics: Disability-Adjusted Life Year (DALY), http://www.who.int/healthinfo/global_
burden_disease/metrics_daly/en/.

22Art. 1 (A)(1)(2).Convention of 1951 relating to the Status of Refugees and its 1967 Protocol.

2Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), 1998, Principles and
Scope.

24Cf. UN Statistics Division, http://unstats.un.org/unsd/demographic/sconcerns/fam/fammethods.
htm#A1 (accessed 17 January 2017).
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3 The Overall Human Impact of Emergencies

Siri Tellier

3.1 Concepts and Baseline Situation

In 2015, the global population stood at about 7.4 billion. The annual number of
deaths was approximately 55 million, resulting in a global crude death rate (CDR)
of around 8/1000 or, in approximate terms, about 1%.>> This rate is fairly constant
across populations since higher-mortality populations also tend to be younger.

Out of those deaths, in 2015, around 20% were due to what is commonly referred
to as ‘group 1’ diseases (communicable diseases, maternal/perinatal and nutritional
disorders), 70% resulted from ‘group 2’ diseases (non-communicable diseases
(NCDs), esp. cardiovascular disease, cancer, diabetes and chronic obstructive pul-
monary disease (COPD)) and around 10% were due to a group 3 disease (injury).?°

Several types of transition influence the evolution of these overall levels and the
environment in which PHHA is delivered. The most important of these are as
follows.

Demographic Transitions Populations in most countries are ageing and increas-
ingly live in urban areas. Almost all future population growth will take place in
urban areas of developing countries, and population will be of older ages.”” This
shift is a main contributor to the increase in NCDs.

Epidemiologic Transitions Most countries, including high-, middle- and
low-income countries (HMLICs), have undergone a shift from group 1 to group
2 diseases as the main cause of death. This is due not only to the success of
controlling group 1 diseases but also to increasing risk factors associated with
ageing and urbanisation. A few decades ago, close to 20% of children died before
the age of five, mostly from communicable diseases and malnutrition. Vaccination,
antibiotics and improved nutrition and WaSH, as well as general development, have
contributed to cutting the USMR to less than 5%.

Disaster Transitions Many sources point to an observed, and/or expected, increase
in the numbers of people affected by extreme weather, especially floods and storms.

2SUN World Population Prospects, the 2015 Revision; http://esa.un.org/unpd/wpp/DataQuery//
dataquery/ (accessed on 10 March 2017).

2Global Burden of Disease 2015 Mortality and Causes of Death Collaborators (2016),
pp. 1459-1544.

27UN World Population Prospects 2015; http://esa.un.org/unpd/wpp/DataQuery//dataquery/
(accessed on 10 March 2017).
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There is some variance in what pathways are identified as the cause of such
increases—because the number of events has grown or because populations are
increasingly concentrated in urban areas vulnerable to such events.”® Seismic
events (earthquakes, tsunamis) are still responsible for the largest number of deaths,
but their prevalence seems to remain at a constant level.”’

Observers also note a shift from international conflicts of defined duration to
longer-term, low-intensity situations of violence, often in urban settlements, in
fragile contexts, and with many involving non-State actors.’® In recent years,
several MICs, rather than LICs, have experienced large-scale emergencies and
situations of conflict, with Iraq and Syria being prime examples.

Response Transitions Since 1991, the number of international actors in humani-
tarian assistance and funding has increased rapidly. Thus, in the aftermath of the
2010 earthquake in Haiti, several hundred international NGOs engaged in relief
efforts. Funding has increased from less than 1% of official global development
assistance (ODA) to around 10%, although shortfalls remain.>! A combination of
increasing concerns about security, as well as technological innovation, is leading
to a rapidly changing role of web-based tools, in collecting information as well as in
developing responses—what some observers have termed ‘cyber-humanitarian-
ism’.** There is also a move toward providing cash or vouchers rather than goods
such as food because it is less demanding in terms of logistics and may prove less
disruptive for local markets. Emerging donors, including the private sector,
increase both the complexity and opportunities of humanitarian action. Transitions
provide an increasingly complex image of how the emergency landscape is forecast
to change and what the humanitarian consequences might be. The growing number
of emergency and fragile situations, leading to population movements, poses major
challenges. Lessons from situations such as the Ebola pandemic have added to the
evidence base, including by providing one more example that the expressed goal of
involving local communities has not succeeded,*® yet is crucial for building resil-
ience. This fact may heighten awareness that anthropological approaches may be
useful—where not necessarily bringing in foreign anthropologists but building on
local knowledge.34

Z8Véron and Golay (2015).

ZIDMC (2014).

3Spiegel et al. (2010), pp. 341-345; IDMC/NRC/UNHCR (2015).

3'Pan American Health Organization (PAHO) (2010) and Telford and Cosgrave (2006).
20CHA (2012).

3 ALNAP et al. (2015).

3*WHO (2015a) and DuBois et al. (2015).
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3.2 Levels and Possible Pathways to Excess Mortality
and Morbidity

Emergencies can cause dramatic increases in mortality.”> Historically, the big
killers were starvation and epidemics, both of which claimed millions of lives.
For example, the Spanish flu of 1918 is estimated to have killed 25-50 million
people (more than World War I). Famine caused an estimated 20—40 million deaths
in China between 1958 and 1961. Conflicts in the twentieth century (especially the
two World Wars), are estimated to have claimed a total of 50—100 million lives.3®

In recent decades, death tolls as a result of disasters are estimated to be lower
than these historical levels. Some of the highest fatality numbers occurred during
the Rwandan genocide (estimated to have caused 500,000-1,000,000 deaths) or
starvation in the Democratic People’s Republic of Korea in the mid-1990s (esti-
mated to have resulted in similar numbers). Since 2000, the 2004 Indian Ocean
tsunami and the earthquake in Haiti in 2010 are estimated to have caused
200-300,000 deaths each. The conflict in Syria was estimated to have caused
around 200,000 deaths in 2014,?” with newer numbers even higher, but also highly
contested.

As horrendous as these numbers are, the one thing that may be encouraging is
that recent death tolls are not as high as those seen in more distant history.

As is always the case in epidemiology, it is important to disaggregate these
overall death tolls to help identify the pathways leading to excess mortality and
morbidity, and ways in which to disrupt those pathways. The level and cause of any
death toll are influenced by many variables. Below are some.

Type of Disaster Droughts may cause starvation, whereas injury is the main cause
of death in earthquakes.* Historically, communicable diseases have caused espe-
cially high levels of death. There is growing recognition that this may change,
at least where such diseases occur in the wake of natural disasters, as long as
health systems remain in place and displacement is limited.*”

Phase of Disaster Most deaths in the early phases of conflict are related to
violence, whereas in later phases, for example after massive displacement, deaths
due to communicable diseases may increase, as protective structures break down
(for example, WaSH).*°

Agel/Sex After the 2005 tsunami hit Sri Lanka, one study indicated that children
under five had the highest mortality, and females aged 2040 had much higher

33Checchi and Roberts (2005); Toole and Waldman (1990), pp- 3296-3302.
36 Alexander (2006), pp. 1-23.

3Price et al. (2014).

¥Doocy et al. (2013), p. 36.

*The Sphere Project (2011); Guha-Sapir et al. (2007), pp. 1338-1341.
“OGuha-Sapir et al. (2005).
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mortality rates than males of the same age.*' In LMICs, average female mortality has
been found to be higher than male mortality in natural disasters. Average female
mortality rates are often more elevated in natural disasters, while male mortality rates
may be higher in armed conflict.*> During the 2011 cholera epidemic in Haiti, men
were dying at higher rates than women. This was interpreted to be due to men
attending cholera treatment centres less frequently than women as men were ill
informed about the symptoms of cholera, mistaking them for those of HIV.*?

Battle/Non-battle Deaths One major challenge in calculating death tolls in armed
conflict is to determine how many deaths are directly due to battle injury as opposed
to deaths indirectly caused by conflict, especially group 1 causes such as malnutri-
tion or disease. An oft-heard statement is that out of the total number of deaths that
World War I caused, 90% concerned combatants and only 10% civilians, whereas
the opposite is true for World War II. Although the origin and evidence base of this
quote are difficult to trace, several recent studies do estimate levels of indirect
deaths in conflict to be many times higher than direct battle deaths.**

Physical/Economic Environment Generally, LICs have higher death tolls than
MHICs in otherwise similar disasters. Beyond the human impact, it should be
noted that economic losses are higher for HICs in absolute terms but lower as a
proportion of GDP.** Thus, the 2011 Japan and 2010 Haiti earthquakes caused
approximately 16,000 and 200,000 deaths respectively, but Japan incurred $200
billion in damages compared to Haiti’s $2 billion.

Resilience of Populations/Health Systems Sri Lanka experienced little post-
tsunami mortality in 2005, despite warnings that epidemics should be expected.
This has been attributed to a resilient health care system, a strong civil society and
an educated population.*® Health systems that are overwhelmed by one type of
disaster (for example, Ebola), and where trust in the health system is low, may
result in deterioration in health services for other areas, such as maternal health, as
the population avoids seeking clinical care.*’

Forced displacement is a major risk factor. In recent decades, refugee numbers
gradually declined and stood at around 15 million, whereas the number of IDPs
gradually increased to around 25 million.*® However, the recent crisis in Syria has

“Tellier (2014), p. 22, http://www.acaps.org/search?search_query=demographic+profile& =
%E2%9A%B2.

“Ibid.

DG ECHO Thematic Policy Document no. 6: Gender — Different Needs, Adapted Assistance,
July 2013, p. 6, http://ec.europa.eu/echo/files/policies/sectoral/gender_thematic_policy_docu
ment_en.pdf.

*Geneva Declaration Secretariat (2008), p. 174; Lacina and Gleditsch (2005), pp. 145-166.
“Wisner et al. (2004).

“Munasinghe (2007), pp. 9-11.

“TLyengar et al. (2015).

“SUNHCR (2014), pp. 2-3.
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led to about four million refugees and nine million IDPs (out of a total pre-conflict
population of around 20 million). For 2015, this brings the global total of people
forcibly displaced as a result of persecution, conflict, generalised violence or human
rights violations to around 65 million. This is often misrepresented as being the
greatest refugee crisis since World War II. The United Nations High Commissioner
for Refugees (UNHCR) and the World Bank have published a correction to that
misunderstanding: it is the largest number of refugees since the early 1990s, but
with respect to IDPs, whose numbers are only estimated since 1989, the comparison
cannot be made.*” UNHCR identifies situations involving more than 25,000 refu-
gees for more than 5 years as major protracted refugee situations.”® Using this
definition, nearly two-thirds of refugees in the world today—over six million
people—are caught in protracted refugee situations. With displacement, life-
sustaining coping capacities that populations have built up over centuries (food
production, quality WaSH, shelter and family support) may disappear. Recent
studies indicate that, within displaced populations, refugees generally have the
best health indicators; IDPs have the worst, with those who have not fled conflict
areas occupying an intermediate position. The interpretation is that refugees fall
under the protection of organisations such as the UNHCR. Those remaining in their
homes may still have access to some of the life-support mechanisms that they had
before the conflict. However, IDPs often reside in areas where they have little
means to support themselves but may indeed have fled because they are at odds with
parties to the conflict, so that they cannot expect help.”!

A group thus far receiving little attention is that of persons displaced by sudden
or slow- onset natural disaster, including climate change. The terminology and
definition are not clear. People concerned are sometimes referred to as ‘climate
migrants’, ‘climigrants’ or ‘environmental refugees’. Given the difficulties in
defining these groups, it is perhaps not surprising that there are as yet few estimates
of their numbers. Recent studies estimate the number of people displaced by slow-
onset natural disasters to have doubled over the last decades. Such populations are,
to some extent, in a governance limbo—mno convention or declaration or inter-
national organisation is devoted to their protection.”

Lastly, the issue of morbidity receives less attention than mortality. However,
there is some development, for example, with the increased attention to mental
health and psychosocial support, which may not cause death and yet cause major
problems, not least in situations of protracted displacement. The 2015 Sendai
Framework refers to the importance of chronic disease, maybe indicating increased

““World Bank/UNHCR (2016). Forcibly Displaced: Toward a development approach supporting
refugees, the internally displaced, and their hosts ADVANCE EDITION. © 2016 International
Bank for Reconstruction and Development/The World Bank 1818 H Street NW, Washington, DC
20433.

*YUNHCR, EC/54/SC/CRP.14, paras. 3-5.

SICRED (2013), see p. 6 for a summary of the situation described above.

32DMC, Norwegian Refugee Council (2011).
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attention by the international humanitarian community.>* Attention to other chronic
non-communicable diseases such as diabetes or heart disease has increased greatly
since the beginning of the Syrian crisis, given that the affected population is higher
income, as well as older and more urbanised than was the case in earlier crises, and
therefore had higher levels of NDCs and also had received better treatment pre-crisis.
The inclusion in the Sustainable Development Goals may also help focus attention.

3.3 Challenges, Dilemmas, Dos and Don’ts

Levels of mortality, morbidity and other health-related metrics are extremely
difficult to estimate yet are often quoted with misleading precision. For example,
excess deaths in the Democratic Republic of Congo are estimated at between
200,000 and over four million, depending on the method of determination used.>

Furthermore, the emphasis in recent decades has been on mortality. This chapter
discusses public health in humanitarian action, so we can hardly suggest that the
study of mortality is unimportant. However, other health metrics, including for
morbidity (for example, DALYSs), arguably deserve higher prominence than they
receive today. Tackling root causes remains a challenge for preparedness.

4 Governance in Humanitarian Action

Andreas Kiaby and Siri Tellier

4.1 The Role of Governance in Humanitarian Action

What makes governance in humanitarian action different from governance in more
stable times? To answer this question, let us return to the working definition of
disaster, established in Sect. 1, which requires calling a situation a disaster when it
is a hazardous event, when it has great impact and when it may be beyond the
coping capacity of the society concerned. One major question follows from this
definition: if a society is unable to cope with the disaster, what happens to the rules
that have governed that society so far?

33UN, Sendai Framework for Disaster Risk Reduction 2015-2030, A/CONF.224/L.22015.
54Coghlan et al. (2006), pp. 44-51; Coghlan et al. (2009), pp. 88-96; Lambert and Lohle-Tart (2009),
http://adrass.net/WordPress/wp-content/uploads/2010/09/Excess-Death-Toll-in-DRC-1998-2004-diffu
sion.pdf.


http://adrass.net/WordPress/wp-content/uploads/2010/09/Excess-Death-Toll-in-DRC-1998-2004-diffusion.pdf
http://adrass.net/WordPress/wp-content/uploads/2010/09/Excess-Death-Toll-in-DRC-1998-2004-diffusion.pdf

Basic Concepts and Current Challenges of Public Health in Humanitarian Action 245

During crises, especially in times of conflict, questions abound: is there a legal
obligation to provide aid to victims in need? If so, who must fulfil this obligation
and according to which standard? To what extent is the State affected by disaster
allowed to restrict or deny such help? What rules and principles govern external aid
and interventions where the State is unwilling or unable to care for people within its
territory? Can States intervene in another State to provide humanitarian support
without that State’s consent? How can the government cope not only with the
disaster but with the international actors?

In peacetime, the obligations of a State during natural disasters towards the
population on its territory are primarily regulated by national laws. This means that
national laws also define the humanitarian response (sometimes referred to as
disaster response law), including issues related to health care. These laws and poli-
cies may concern entitlement to free government health care, what is considered to
be the right to abortion, qualifications required to practise medicine or rules govern-
ing the import of medication.

However, national laws may be at odds with States’ international obligations, so
that humanitarian operators must find a way to strike the right balance and ensure
that every response contributes to the respect, protection and fulfilment of inter-
national obligations while considering national specificities.

A key human rights document concerning health care is the International Cove-
nant on Economic, Social and Cultural Rights ICESCR) of 1966. It establishes the
right to health (Article 12) and binds signatory States to ‘take steps, individually
and through international assistance and cooperation’ to achieve the full realisation
of this right. This is a direct obligation on States parties to seek and provide
international assistance in order to achieve human rights obligations related to
health, food, education and shelter. Refusing to request and facilitate such assi-
stance on an arbitrary basis and in times of crisis may, in fact, amount to a violation
of human rights law.

There are several reasons why States choose to restrict international assistance
during conflict. Security-related concerns, real or not, are among the main grounds.
In some cases, denial of consent for humanitarian relief, or constraints imposed on
the delivery of such, may even be part of a military strategy of starving the enemy or
the civilian population. Another important constraint on humanitarian access is the
growing perception over the past years that humanitarian aid has become more and
more politicised.

The Geneva Conventions (GCs), the core of international humanitarian law
(IHL), have been universally ratified, indicating consensus on the obligations of
States to assist and protect their civilian populations against the effects of armed
conflict and to grant impartial humanitarian actors access to conflict areas to deliver
aid and relief (what is often referred to as ‘humanitarian space’).The obligation to
ensure respect for the GCs means that all States must do everything in their power
to end violations of IHL, for example by exercising their influence over their armed
forces and by facilitating the delivery of impartial, neutral and independent human-
itarian aid, such as health care services and medicine.
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Other relevant IHL provisions relate to the respect and protection of humanitar-
ian and medical relief personnel and objects and to the prohibition to use starvation
of the civilian population as a method of warfare.

States have expressly recognised that impartial humanitarian organisations have
an important role to play in addressing humanitarian needs. Public international
law, including THL, has over time recognised that humanitarian services cannot be
regarded as either unlawful interference in domestic affairs of a State or as an
unfriendly act. However, impartial efforts must be distinguished from so-called
humanitarian interventions or actions related to the responsibility to protect, which
are controversial and highly politicised concepts. Although IHL is relatively clear
about the issue of access for humanitarian actors to conflict areas,” the reality is
that access has to be negotiated on a daily, if not hourly, basis in many current
conflicts, for example in Syria.

The humanitarian principles of neutrality, impartiality and independence are
reflected in many different cultures and documents and codified particularly in the
GCs and a number of UN Security Council and UN General Assembly Resolutions.
They are widely cited as the basis for humanitarian action. Impartial action means
that the greatest amount of aid is given to those with the greatest need without
unlawful discrimination (such as on the basis of political affiliation or ethnicity).

In order to fulfil their mandate impartially, humanitarian organisations must be
able to act independently of other interests, such as the priorities of their donors. To
receive access to populations in need, organisation and their staff must be perceived
as neutral, exemplified by the trust of all parties to the conflict and must refrain from
becoming embroiled in controversies.

International refugee law and principles related to IDPs are also relevant where
such populations are present. The Refugee Convention came into force in 1951 in
the aftermath of World War II, with large populations of refugees.’® The 1998
Guiding Principles on Internal Displacement were developed in response to the
observations that conflicts were increasingly internal and of longer duration,
resulting in large numbers of IDPs. However, the Guiding Principles are not yet
legally binding.”” In recent decades, a number of initiatives to protect specific
populations are being created.”®

55 Arts. 23 GC IV and Art. 70(2) AP L.
S6UNHCR (2011).

57Guiding Principles on Internal Displacement (E/CN.4/1998/53/Add.2), 1998, Principles and
Scope.

S¥ICRC (2015), pp. 1-4.
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4.2 Challenges, Dilemmas, Dos and Don’ts

Regardless of whether humanitarian relief is sanctioned by law and whether
consent has been given or not, the ability to operate depends on the situation on
the ground. You as a humanitarian actor are often confronted with practical
questions. Do the militia members manning checkpoints trust and respect you?
Do the local village chiefs consent to male medical staff providing medical treat-
ment for women of the village? Do you feel your professional ethics dictate you to
act in a manner that is not in accordance with national laws? The way actors in
conflict perceive you and your actions will often be more crucial than the
applicable laws.

Compliance with relevant international obligations is particularly challenging.
What do you do when a State’s national law is on your side but its rule of law is
weak and no one seems to comply? Often, negotiation skills and persuasion, using a
mix of arguments drawing on law, religion and local culture may be more appro-
priate than reciting the GCs. Another dilemma lies in conflicts between human-
itarian organisations’ moral values and national laws, even where those laws do not
violate international norms. For example, how would you react if you were a
medical doctor faced with a victim of gang rape who wishes to have an abortion
in a country where abortion is illegal under all circumstances, even to save the
mother’s life? How would you balance when to report and go public with your
knowledge of massive human rights abuses with the risk of the government
throwing you out of the country for publicly displaying its crimes? The targeting
of medical staff shows that such questions are delicate to navigate in often hostile
environments and that the humanitarian space is in jeopardy.’

5 International Coordination of Humanitarian Aid

Lars Peter Nissen and Siri Tellier

5.1 The Evolution of the International Humanitarian System

The idea that one should help people in need is central to many religions and
cultures, but internationally organised humanitarian aid is a relatively recent devel-
opment. It poses new dilemmas, with one of the most common being that it may be
seen as interfering with the concept of national sovereignty.

The first major efforts to provide material assistance to victims of armed conflict
were undertaken by the International Committee of the Red Cross (ICRC), founded

ICRC (2011).
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in 1863. It provided health care to injured soldiers on the battlefield who were
considered hors de combat. As noted above, this was only possible because the
States concerned had acceded to the GCs, providing the humanitarian space neces-
sary for such action. Over the next decades, many humanitarian organisations
emerged. Much later, in 1991, another game-changing milestone came, triggered
by images of humanitarian workers handing loaves of bread to Kurdish refugees
fleeing the First Gulf War. With the end of the Cold War in 1991 and new chal-
lenges looming, new possibilities for joint action seemed possible. UN General
Assembly Resolution 46/182% called on the UN to take a more active role in
coordinating international humanitarian assistance and established structures for
the following:

e leadership (including what is now called the Emergency Relief Coordinator,
heading the UN Office for Coordination of Humanitarian Action (OCHA));

¢ operational and technical coordination (including the already mentioned Inter-
Agency Standing Committee (IASC)); and

¢ funding mechanisms (including what is now called the Central Emergency
Response Fund (CERF) and the Consolidated Appeals Process (CAP)).

The TASC, as a coordinating body, includes UN organisations as well as well
other major actors, including the Red Cross/Red Crescent Movement and
several non-governmental organisations (NGOs), either as full members or
standing invitees.

In response to the experiences gained over the last decades, the system has
undergone major changes. Major inter-agency evaluations of the response to large-
scale humanitarian crises such as the Rwandan genocide in 1994, the Indian Ocean
tsunami of 2004, the 2010 earthquake in Haiti, and floods in Pakistan have all had
an effect.

The 1994 Rwandan experience focused attention on the need to develop com-
mon operational standards and guidelines (for example, IASC guidelines, as well as
the Sphere Project, which by now includes hundreds of NGOs, as well as Red
Cross/Red Crescent members). In addition to harmonising approaches, such stan-
dards also provide a basis to hold humanitarian actors accountable. The Human-
itarian Accountability Partnership is another effort at standardising Humanitarian
Accountability and Quality Management.

In the wake of the response to the 2004 tsunami, which revealed major oper-
ational gaps, and taught humanitarians some severe lessons, a major humanitarian
reform was initiated by the then UN Emergency Relief Coordinator, Jan Egeland.
To meet the challenges, a cluster system was developed (see Part I, Chapter 6,
Figure 2 of this textbook), which grouped organisations and assigned leadership
duties. For example, WHO is the global lead of the health cluster, UNICEF leads
WaSH and nutrition, UNHCR heads the protection cluster and UNHCR and IFRC
co-lead the shelter cluster. Within clusters, certain organisations may be assigned to

%OUN General Assembly, 78th Plenary meeting (1991), Strengthening of the coordination of
humanitarian emergency assistance of the United Nations, A/RES/46/182, para. 3.
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take on special roles: for example, the United Nations Population Fund (UNFPA) is
the unofficial lead on reproductive health within the health cluster and on sexual
and gender-based violence (SGBV) within the protection cluster. At the local level,
operational leadership may also be transferred to another organisation if the global
lead has limited capacity.

An increasing focus on local capacity, risk reduction and ‘building back better’
also fed into the 2005 Hyogo Framework of Action: Building the Resilience of
Nations and Communities to Disasters and its follow-up—the 2015 Sendai Frame-
work of Action on Disaster Risk Reduction. It focuses on the issue of health issues,
not only as an effect of disasters but also to improve the disaster resilience of
communities.

The 2010 earthquakes in Haiti and floods in Pakistan focused attention on the
need for extraordinary effort in extraordinary situations, termed ‘level 3 emergen-
cies’. The ‘transformative agenda’ was adopted to try to meet this challenge, as well
as to follow up on the humanitarian reform process in general. More recently, then
UN Secretary General Ban Ki-moon convened a World Humanitarian Summit
(WHS) to follow up on these developments. The WHS was held in Istanbul on
23-24 May 2016, with a focus on four themes:

* humanitarian effectiveness;

» reducing vulnerability and managing risk;
« transformation through innovation; and

« serving the needs of people in conflict.

If one were to point to the most concrete result of the conference, it might be the
emphasis on localisation, which means that funding streams should increasingly be
channelled through local organisations, to build capacity.

5.2 Challenges, Dilemmas, Dos and Don’ts

Coordination remains an area of enormous progress despite the equally enormous
challenges that remain. Some of these will be explored in the coming sub-chapters,
when we turn to operational issues. These include essential health services (for
example, communicable disease control), protection (for example, with respect to
sexual and gender-based violence), as well as determinants of health (for
example, WaSH).

As mentioned above, in any disaster, prioritisation of actions is crucial. An early
attempt at listing such priorities is MSF’s Refugee Health®' of 1997. The 2011
Sphere Handbook builds on this work, adding mental health, reproductive health, as
well as the beginnings of issues related to non-communicable diseases, and
emphasising health systems.

S'MSF (1997), p. 174.
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6 Assessing Humanitarian Needs
Jonas Torp Ohlsen and Siri Tellier

The importance of assessing humanitarian needs is underlined in several instru-
ments. For example, Sphere Handbook core standard number 3 states that ‘[t]he
priority needs of the disaster-affected population are identified through a systematic
assessment of the context, risks to life with dignity and the capacity of the affected
people and relevant authorities to respond’.®? This point is reiterated in the Core
Humanitarian Standard.®® There are also a large number of guidelines, which detail
the conduct of such assessments, both by content and organisation,®* including the
Multicluster/Sector Initial Rapid Assessment (MIRA).%® This chapter reflects on the
key recommendations of some of these instruments.

6.1 Why Assessments?

Disasters are by their nature chaotic and dynamic, the result of a change from a
normal situation to an evolving crisis. Demographic and epidemiological data are
central in order to assess both the baseline situation as well as the extent of the
change caused by the disaster concerned. Information management is one of the
most basic skills of humanitarian action.

Specifically, data from such assessments serve, among others, to

e guide operational responses; estimate the overall scale with regard to three
dimensions: geography, sector and affected population group; assess needs;
monitor progress, including performance, outcomes and impact;

e report to the outside world, advocate for appropriate intervention, raise funds,
account for their utilisation; and

« inform security assessments.

Data are essential to give the basis for targeting and prioritisation. One of the
most common challenges is that the parties concerned may question why aid is
given to one group rather than another. Data can sometimes help to show that such
choices are indeed needs based and thereby impartial.

%2The Sphere Project (2011), Core Standard No. 3.

%3Groupe URD HI (2014).

%4Global Health Cluster Rapid Health Assessment Guidelines, 2007.
%STASC (2012).
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6.2 When Should Assessments Take Place?

Assessment should be a continuous process, not a one-off event. Data are
assembled

e prior to a crisis, globally (for example rules of thumb or standard populations,
which can be used as a basis for global preparedness such as health kits) or
locally (for example, early warning systems, surveillance);

* in the first hours after conflict begins or disaster strikes, before field data can be
collected (for example, based on web-based secondary data to adjust global
standard populations to the local situation and establish baselines);

 in the first days after the event: primary data collected in the field can be used as
input for an initial rapid assessment; such assessments are often qualitative and
not statistically significant;

* over the next few weeks/months: sector-specific surveys, including elaboration
of statistically sophisticated quantitative data; Fig. 2 is a representation of this
timeline.

A
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Fig. 2 Phases of data collection, analysis and planning following a major, sudden-onset crisis.
Reprinted by kind permission of the WHO from WHO Health Cluster, Provisional Version,
Chapter 3, Assessment and Health Situation Monitoring, p. 72, Copyright (2009), http://www.
who.int/hac/network/global_health_cluster/chapter3.pdf?ua=1 (accessed on 14 April 2017)
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6.3 Basic Principles of Data Assessment

Basic principles include the following, which are well known but inconsistently
applied:

e Do no harm (do not collect data that hurt the respondent or enumerator).

e Prioritise (collect only the data that you need).

e Adjust to a time frame.

e Triangulate (collect data from different sources: compare them, distinguishing
differences due to diverse methods from differences due to trends over time and
place).

e Be aware of how data are presented to the population (empower people, do not
cause panic).

* Plan carefully (think about what data and logistics are needed).

e Coordinate (do not duplicate what others have collected).

Additionally, as the Assessment Capacities Project (ACAPS) suggests, there are
three important principles®®:

* Know what you need to know. Collect only data which are needed.

¢ Make sense, not data. Don’t collect new data if you can analyse existing data to
get the answer you need.

« Don’t be precisely right, be approximately right.

As Gilbert Burnham personally suggested to me once, in January 2010: ‘public
health is about making decisions on incomplete information’. Keeping this in mind,
shortcuts and simplified ways of reaching useful data may need to be applied. Here,
we emphasise collecting baseline data, including those available from the Internet,
and this is for a reason. Local data are often of poor quality and difficult to access,
and even more difficult and dangerous to collect de novo. For example, on average,
about one-third of births and two-thirds of deaths are not adequately registered.

However, there has been an upsurge in high-quality big data available on the
Internet. Those data are usually based on local sources but have been analysed and
interpreted according to standard procedures, are easily available and sometimes
less politically sensitive than local sources. We emphasise high quality sources—as
is always the case for data, it is important to carefully choose the source, for
example the UN and the CIA World Factbook may not be equally acceptable as a
source, even if the data they present are the same.

%6 ACAPS Director, Lars Peter Nissen, MIT center for civic media, October 2012 http://civic.mit.
edu/blog/mstem/talking-fast-at-crisismappers-the-ignite-talks, accessed 2017.03.11.
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Table 1 Demographic profiles of five countries, 2010-2015

Japan Brazil Niger Afghanistan Iran

Population, million 126 200 20 32 79
Total fertility rate 1.4 1.8 7.5 5 1.9
Crude birth rate, % 0.8 1.5 5 34 1.9
Crude death rate, % 1 0.7 1.3 0.8 0.5
Under 5 mort./1000 3 24 127 92 22
Mat. mort. ratio/100,000 live births 5 56 590 400 23
Children <5, % (aged 0-4) 4 7.5 22 15 9

Women of rep. age, % (15-49) 21 27 20 23 28
‘Older’ people, % (60+) 33 12 4 4 9

Developed by the authors, Siri Tellier and Jonas Torp Ohlsen, based on data from the United
Nations. From World Populations Prospect: The 2012 Revision, Volume II: Demographic Profiles,
by United Nations, Department of Economic and Social Affairs © 2013. Reprinted with the
permission of the United Nations. http://esa.un.org/unpd/wpp/Publications/Files/WPP2012_Vol
ume-II-Demographic-Profiles.pdf (accessed on 14 April 2017)

6.4 What/How: Demography

Priority humanitarian operational action as outlined above includes such relief
measures as providing tents for households, measles vaccinations for children
under 5/under 15, age-appropriate food distribution or providing birthing kits and
emergency obstetric care for pregnant women. For each of these cases, it is
important to determine the demographic composition of the population. Such data
are also needed as a denominator for other rates, for example mortality. To
determine the demographics at pre-crisis times, standard populations, such as
those provided in the Sphere Handbook,®” are widely used.

However, country demographic profiles may vary greatly. For an indication of
possible ranges, see Table 1 for five country profiles for the period of 2010-2015.%®

As a pre-crisis rule of thumb, CBRs are usually in the range of 1% for HICs, 2%
for MICs and 4-5% for LICs. CDRs are more uniform around 1% (+0.5%). The
percentage of children under five is generally approximately five times the CBR
(for example, 5 x 1.5% = 7.5% for Brazil). Mortality rates are almost uniformly
higher for males than for females, especially in the age group 0—4, and the
proportion of women of reproductive age is 25% (£5%). Generally, there is little
reason to use regional averages as even the demographic profiles of neighbouring
countries can differ significantly (for example, Afghanistan and Iran in Table 1).
When a crisis occurs, these rules of thumb may have to be refined within minutes,
by producing a country-specific demographic profile from web-based data, as given
above. Where humanitarian action moves into primary data collection, it may be

S"The Sphere Project (2011).

%8United Nations Department of Economic and Social Affairs’ World Populations Prospect 2012,
Volume II: Demographic Profiles, http://esa.un.org/unpd/wpp/Publications/Files/WPP2012_Vol
ume-II-Demographic-Profiles.pdf.
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sufficient to use an approximation of 20% of children aged 04 rather than
conducting large-scale surveys, which may (or may not) arrive at slightly more
precise numbers, but which may also leave out many respondents, and may not
account for the fact that many people do not know their precise age.

Shortcuts and triangulation methods may be used to compensate for poor data
quality, such as categorising any person shorter than 105-110 cm as under 5 years of
age or estimating the number of deaths from the number of graves at the site. Some key
methods and data references for a more detailed understanding of this matter can be
found in the suggested reading section at the end of the public health part.

6.5 What/How: Epidemiology

As per the above-mentioned principles, before beginning the collection of primary
data, available secondary data should be assembled. In the first weeks after a crisis,
primary qualitative data may be useful if collected in a systematic manner, down to
the anecdotal level. Primary quantitative data should preferably be statistically
significant. Given the effort involved in collecting primary quantitative data, one
should only set out to gather this type of data if all other data seem insufficient.
When compiling data, preparation is crucial:

e Think through what data are needed—prepare dummy tables (draft final report).

¢ Pilot questionnaires and interview technique to ensure questions are understood
and acceptable within the respective setting. Translate and back translate to
ensure wording is accurate.

¢ Enumerators must be well trained—Ilanguage skills are essential.

¢ Logistics as well as security considerations are key.

Qualitative methods include the following.

Health Walk Observe marketplaces, clinics, fields, pharmacies and note who visits
them, what the prices are, whether markets are selling relief goods and get a feel for
the current general atmosphere. You could use a systematic questionnaire
(or simply take notes).

Focus Group Discussions Ensure that key populations with specific needs, who
might otherwise not be heard, are included (for example, women).

In-depth Interviews with Key Informants These may include religious/community
leaders, health staff, clients, private pharmacy owners, etc.

Rumour Management Collecting and assessing rumours is a recognised compo-
nent of epidemiological intelligence. You may (carefully) establish it as part of your
health information system, for example by asking health personnel and others to
report cases of acute, watery diarrhoea (suspect cholera).

Quantitative methods, based on sampling (ideally statistically significant), are
usually based on a statistical analysis of what the necessary sample size should be,
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and the households (individuals) are chosen thereafter depending on the situation
according to the following methods.®

Convenience Sampling Pick out any sample you find conveniently accessible.
Such samples are unlikely to be representative.

Purposive Sampling Pick respondents from each of the groups you find most
significant. They will often be outliers, for example the poorest group, orphans,
etc. Again, these samples will not be representative but can provide you with
important information.

Snowball Sampling Interview one person who can help you identify the next
person of importance to your analysis. Again, this method will not lead to repre-
sentative results.

Simple Random Sampling You can use this method if you know the population size
and specific locations (for example, address, registry) so that you can select house-
holds randomly. However, this is rarely the case in crisis.

Systematic Sampling You know what you need, for example a 10% sample, and
households are arranged in an orderly manner, for example tents or street numbers.
You may pick the first household randomly (for example, choose a number between
1 and 10) and then interview every 10th household.

Multistage Cluster Sampling You know the overall population size, but house-
holds are not systematically numbered. Here, you would first subdivide into divi-
sions and then into clusters and, lastly, randomly identify the needed number of
households within each cluster.

Assessments should be ongoing, and you can feed data obtained by using the
methods described above into a health information system to complement service
data from health service points.

6.6 Challenges, Dilemmas, Dos and Don’ts

Despite the many existing guidelines on the importance of sharing and harmonising
data, humanitarian organisations have generally not followed this advice. Instead, they
produce a profusion of uncoordinated reports. There is also criticism that the data
collected do often not focus sufficiently on the most pressing issues, for example
injury after earthquakes.”” One of the reasons often mentioned for the lack of
coordination is that organisations try to keep data to themselves as prime data enhance
their visibility, which in turn makes it easier to obtain funding. Several studies have
examined the usefulness of assessment results and data gathering for the planning of
operations. They found that agencies, to a certain extent, do not use their data very

S9TFRC (2013) and MSF (2006).
7°PAHO (2010).
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well; that initial assessments (which are supposed to be prepared in the first 72 h) are
often prepared very late; and that there is significant overlap between assessments.’'

7 Cooperation with Local Health Systems
Jonas Torp Ohlsen and Siri Tellier

Despite the fact that local health systems may temporarily be unable to cope with
the effects of humanitarian crises, it is a guiding principle of humanitarian action
that international actors should closely cooperate with local health systems (and
populations) wherever possible.

7.1 Concepts and Baseline Situation

The WHO has proposed to approach health systems based on the so-called six
building blocks (see Fig. 3).

This approach suggests analysing health systems according to the following
components.

Health Service Delivery Health services can be provided in various ways, for
example via accessible and acceptable service delivery points, often arranged in a
three-tier system. For example, there may be one primary service delivery point per

SYSTEM BUILDING BLOCKS OVERALL GODALS / OUTCOMES

SERVICE DELIVERY

HEALTH WORKFORCE ACCESS IMPROVED HEALTH (LEVEL AND EQUITY)
COVERAGE

INFORMATION I RESPONSIVENESS

MEDICAL PRODUCTS & TECHNOLOGIES SOCIAL AND FINANCIAL RISK PROTECTION
QUALITY

FINANCING SAFETY IMPROVED EFFICIENCY

LEADERSHIP / GOVERNANCE

Fig.3 The six building blocks of a health system: aims and desirable attributes. Reprinted by kind
permission of the WHO from WHO, Everybody’s Business: Strengthening Health Systems to
Improve Health Outcomes. WHO’s Framework for Action, Introduction, p. 3, Copyright (2007),
http://www.who.int/healthsystems/strategy/everybodys_business.pdf (accessed on 14 April 2017)

"10lin and von Schreeb (2014) and Garfield et al. (2011).
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population of 10,000; one secondary point per 50,000; and one tertiary/referral
point for every population of 250,000.

Human Resources The health field is often regulated in terms of qualifications
required to practise. In addition, in many countries, traditional health personnel (for
example, traditional birth attendants—TBAs) are major providers, and need to be
taken into account, even if they may not be part of the official health system.

Drugs and Medical Supplies These items are in principle regulated by essential
drug lists, protocols for prescription or regulations for disposal of outdated drugs. In
many States, private pharmacies are de facto not only the main source of drugs but
also the most used health facility.

Health Financing In LICs, total health expenditure (THE) may be as low as
20 USD per capita per year, compared to 6000 USD in High HICs such as the
US. Populations in LICs pay a higher-than-average proportion of THE out of their
own pockets, and in some fragile contexts there is often almost no public, taxpayer-
financed access to health services.

Health Information Management This may include health information systems
(for example, service statistics), surveillance systems and research.

Leadership and Coordination Public health may be planned and regulated by
governments or professional organisations.

7.2 Fragility and Resilience of Health Systems in Emergency
Situations

In emergencies, the above components of any existing health system may no longer
function because the physical infrastructure has been destroyed, because the
health providers have been killed or displaced or because the supply of drugs is
interrupted. Therefore, humanitarians should map the status of the components and
seek ways to build on them wherever possible.

The temptation is often to build parallel systems, and that may indeed be
necessary, but such systems make it more difficult to transit to post-emergency
recovery. As mentioned above, many local regulations and legal frameworks will
remain in force during an emergency and should be followed. The role of traditional
healers as well as private pharmacies in the society concerned should be considered.
The performance of a health system may be jeopardised when its capacity is
swamped. The 2014 Ebola epidemic in West Africa negatively affected the
utilisation of all other, non-Ebola-related health services, so that, for example,
attendance at maternity clinics declined. To bridge the gap, mobile clinics were
established to reach women unwilling to go to health clinics.”> Some health systems

72Bolkan et al. (2014).
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seem more resilient than others to the effects of disasters. For example, against all
odds, the health system in Sri Lanka apparently continued to function after the 2004
tsunami.”?

Finally, the sensitive topic of disposal of dead bodies can be a challenge for the
health system. It is an important issue to tackle in a dignified manner, and, not least
in the light of experience from the Ebola crisis, new guidelines refer exactly to safe
and dignified burial. Although it may seem insensitive at first glance, we will refer

to this question in sub-chapter 16 on ‘waste management’.”*

7.3 Challenges, Dilemmas, Dos and Don’ts

How should one engage with the local health system? Will engagement delay or
jeopardise the quality of service delivery? In case of no engagement, what are the
costs of building up a parallel system, possibly jeopardising local trust in the
national health system?

How should one engage with local populations? One of the most frequently cited
recommendations is to encourage community participation. Yet it is also one of the
least followed,”” with identified reasons being both that it will delay/hamper
response and, at times, that it may jeopardise neutrality.

The recommendation to work with local health systems often poses a dilemma if
one wants to maintain high standards and be perceived to be neutral. At times, local
standards are of unacceptable technical or ethical level (for example, discrimina-
tory). On the other hand, parallel systems may cause a drain of human resources
from the existing system and have potential issues of sustainability, lack of com-
petence building and problems of exit strategy. Jealousy may arise if the surround-
ing population is receiving less relief than the affected population.

Standards are not only an issue for national health systems. Foreign medical
assistance staff does not always conform to optimal standards with respect to
technical skills, knowledge of medical context or experience working in resource-
limited situations. Sometimes too many and sometimes too few staff is deployed.
There have been many attempts to rectify this with core humanitarian standards,
and most recently the WHO has developed guidelines for foreign medical teams.”®
The same is true for medical products—at times, drugs have been dispatched that
were inappropriate for the local situation, that were past their expiration date or
with insufficient instructions (for example, not in the local language). The WHO
inter-agency health kits are one attempt to overcome this challenge.

73Munasinghe (2007).

7“WHO, PAHO, ICRC, IFRC (2006).
SALNAP et al. (2015).

7SWHO (2013).
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Case in Point: Nepal—Please Send No More Dogs

Two weeks after the April 2015 earthquake, Nepal issued a plea to inter-
national organisations to stop sending search and rescue teams. So far,
76 teams, comprising some 2242 staff members and 135 trained dogs, had
arrived and found 16 bodies.”” The Nepalese Health Ministry also asked that
no more international health staff be deployed since enough medical person-
nel were available. Any additional staff would have to undergo screening by
the WHO.

8 Communicable Diseases and Outbreak Control

Jonas Torp Ohlsen and Siri Tellier

8.1 Concepts and Baseline Situation

Infectious diseases are caused by a pathogen (prion, virus, bacteria, fungus, para-
site). The route of infection varies—for instance, directly from one individual to
another (for example, measles), indirectly through a vector (for example, malaria)
or through the soil (for example, tetanus). The terms ‘contagious’, ‘communicable’
and ‘infectious’ are at times used interchangeably. However, in the humanitarian
action framework (such as the Sphere Project), it is more common to use the term
‘communicable’ disease (CD), which we shall also apply throughout this chapter.

Globally, deaths due to communicable disease have declined over the last two
decades and now constitute less than 20% of total deaths.”® Progress has been
particularly rapid for children under five, who were historically the group with the
highest death rates. The total number of deaths of children under five has dropped
from 12.4 million in 1990 (U5M close to 20%) to less than 6 million in 2015 (USM
less than 5%).79 The main killers of children used to be diarrhoeal diseases, measles
and pneumonia, with under-nutrition being a contributing factor.

Improved nutrition, water and sanitation, increased levels of vaccination, as well
as general improvements in living standards and health services, have reduced both
the number of cases of these diseases and also their case fatality rates. The neonate
age group of children has made the least progress, with pre-term birth and low
birthweight remaining problematic, as they are linked to the more complex issues
involved in antenatal and obstetric care.

""Thomsen (2015).
78Global Burden of Disease (GBD) 2015, Mortality and Causes of Death Collaborators (2016),
pp. 1459-1544.

"UNICEF, Levels and Trends in Child Mortality — Report 2015, Report of the Inter-Agency
Working Group on Child Mortality, http://www.childmortality.org/files_v20/download/igme%
20report%202015_9_3%?201r%20web.pdf, p. 1.
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8.2 Pathways to Excess Mortality and Morbidity
in Emergencies

Not all emergencies result in outbreaks of CDs, but especially those involving
conflict and/or displaced populations, risk poor WaSH, insufficient food,
uncontrolled vectors, poor housing, crowding and poor access to health care.
Thus, diseases may become more prevalent or reappear, including diarrhoeal
diseases, measles, acute respiratory infections, as well as malaria,®® with children
under five at special risk. This chapter provides an overview of the most common
CDs relevant to emergencies.

8.2.1 Maeasles

Baseline Global measles control has seen great progress in the last decades. The
estimated number of deaths attributed to measles was at 134,000 in 2015, representing
a 79% reduction from the 2000 levels. Globally, measles vaccination has increased
from 73% to 85% in the same period.®' There is wide variation in levels by country, but
some are now close to levels often recommended (for example, the Sphere Handbook
recommends 90-95%"%). Particularly important is the improvement in nutritional
levels as malnourished children have much higher case fatality than well-nourished
children.® This, along with general improvements in health care and economic growth
in low-income countries, helps explain the progress in measles mortality reduction.

Excess Risk Prevention and treatment of measles is often prioritised as it is one of
the most infectious diseases known (spreading by air-borne droplets) and because
displaced persons are at a higher risk of exposure (as a result of crowding),
vulnerability (due to malnutrition) and lack of coping (restricted access to
health care and vaccinations).®*

Case Definition™ :

e clinical: any person in whom a clinician suspects measles infection or any
person with fever and a maculopapular rash (i.e., non-vesicular) and cough,
coryza (i.e., runny nose or conjunctivitis, for example red eyes);

e laboratory criteria for diagnosis: presence of measles-specific [gM antibodies.

80Hershey et al. (2011).

8IWHO Media Centre, Measles, http://www.who.int/mediacentre/factsheets/fs286/en/ (accessed
on 10.03.2017).

82The Sphere Project (2011).
8 1bid.

84MSF (1997).

8SWHO (2009).
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Management and Outbreak Control Treatment of individual cases comprises
general supportive care (fluid, nutrition), vitamin A (reduces mortality) and poten-
tially antibiotics for secondary bacterial infections. Both pre-emptively and as
outbreak control, vaccination coverage should be kept above 90%, with the target
age group generally being 6 months to 5 years, potentially extending to 15 years
based on outbreak analysis. This should include the distribution of vitamin A.%¢

8.2.2 Malaria

Baseline The global level of malaria deaths was estimated at around 429,000 in
2015,%" a 29% decrease of mortality since 2000,*® attributed to massive scaling up
of measures such as insecticide-treated nets (ITNs) and treatment with artemisinin
combination therapies (ACTs), also supported by the much wider availability of
rapid diagnostic kits over the last decade. Malaria is concentrated in sub-Saharan
Africa, where 92% of deaths occur. The majority of malaria deaths occur in
children under 5 years of age.®

Excess Risk This includes displaced population,”® poor environmental sanitation,
children and pregnant women.”'

Case Definition®:

o uncomplicated malaria (species: P. falciparum, malaria, ovale, vivax): persons
with fever or history of it within the last 48 h, with or without nausea, vomiting,
diarrhoea, headache, back pain, chills, myalgia, where other obvious causes of
fever have been excluded;

o complicated malaria (species: P. falciparum): persons with fever and symptoms
as for uncomplicated malaria but with associated signs of disorientation, loss of
consciousness, convulsions, severe anaemia, jaundice, haemoglobinuria, spon-
taneous bleeding, pulmonary oedema, shock;

* laboratory confirmation: rapid test (often widely available) or microscopy.

Management and Outbreak Control This involves adequate antimalarial treat-
ment, by mouth or injection according to severity. Transmission reduction includes

86MSF (2013).
87GBD 2015, Mortality and Causes of Death Collaborators (2016).
8877, ¢
Ibid.
89WHO (2016).
PWilliams et al. (2013), p. 121.

9TWHO Media Centre, Malaria, http://www.who.int/mediacentre/factsheets/fs094/en/ (accessed
on 10 March 2017).

“2WHO (2005).


http://www.who.int/mediacentre/factsheets/fs094/en

262 S. Tellier et al.

insecticide-treated nets, vector control (environmental sanitation, indoor residual
spraying, larviciding), active case finding in the community.

8.2.3 Cholera and Other Diarrhoeal Diseases

Baseline The total number of global deaths from diarrhoeal diseases has decreased
from 1.7 million in 2005 to around 1.3 million in 2015,” generally attributed to
improved WaSH and better treatment. With oral rehydration salts (ORS), CFR has
been massively reduced.”® Although many pathogens may cause diarrhoea,
cholera (vibrio cholera) is of special concern in crises due to its potential for
large outbreaks.

Case Definition™ :

 clinical: in a cholera non-endemic area—a patient over five who develops severe
dehydration or dies from acute watery diarrhoea; in a cholera endemic area—a
patient aged 5 years or more who develops acute watery diarrhoea, with or
without vomiting;

e laboratory confirmation: vibrio cholera 01 or 0139 isolated from patient with
diarrhoea.

Protocol for Treatment Oral rehydration (ORS) or intravenous fluids according to
severity. Antibiotics are of limited value for cholera but relevant for bloody diar-
rhoea (dysentery). Recent evidence may indicate a role for oral cholera vaccination
in the prevention and management of outbreaks.”®

8.2.4 Acute Respiratory Infections

Baseline Acute respiratory infections (ARIs) cover a vast spectrum from mild to
life-threatening diseases. Many different pathogens may cause infection. Severe
forms of the disease are often bacterial. Several ARI pathogens are preventable by
vaccination.”’

93GBD 2015, Mortality and Causes of Death Collaborators (2016).
““Munos et al. (2010), pp. i75-i87.

9SWHO, Prevention and control of cholera outbreaks: WHO policy and recommendations, http://
www.who.int/cholera/technical/prevention/control/en/index 1.html. Accessed on 3 May 2017.

9SGrandesso et al.(2014), pp. 1625-1635; Luquero et al. (2014), pp. 2111-2120.
*"WHO/UNICEF (2015).
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Excess Risk One comparative study shows high percentages of excess morbidity
and mortality (20-35% proportional mortality), as well as case fatality (up to
30-35%), due to ARI in humanitarian settings.”® However, drawing a valid com-
parison with baseline rates is difficult due to differences in definitions.”

Case Definition (for Childhood Pneumonia) Cough and/or difficulty breathing,
with fast breathing and/or chest indrawings. If danger signs are present, this indi-
cates severe disease.'” It also includes any case of fever with cough and rapid
breathing.

Protocol for Treatment Oral or injectable antibiotics according to severity; oxygen
provision (scarce resource due to logistical challenges); rehydration, nutrition.'"’
Active case finding and early referral are important.

8.2.5 Outbreak Preparedness and Control

Arguably, any emergency should be analysed to determine whether outbreaks are
likely and to evaluate the response capacity of the health system.'”> An outbreak
preparedness plan (general or disease specific) should be developed, available (for
example, hard copy) and understood by involved parties. Training should be
conducted, and it should contain the following:

» coordination/leadership (who, what role, when convened);

e case definitions and management protocols;

« list of contacts for reporting, testing—authorities/the WHO/reference labs;

» stocks of drugs, protective equipment—not necessarily vaccines if cold chain
dependent; kits, for example diarrhoeal disease or haemorrhagic fever kits, are
commonly stocked;

» plans for procurement of additional commodities;

¢ plans for isolation facilities; and

¢ materials for sampling and shipping of samples (in compliance with IATA
rules).

Potential outbreaks can be identified by epidemiological surveillance, single-
case alerts from health structures within the community or rumour-checking.
Diseases with epidemic potential (measles, cholera, shigellosis, haemorrhagic
fevers) require immediate reporting.'®

Epidemiological investigations should include clarification of signs and symp-
toms (verbal autopsy for deceased persons), relevant sample taking and shipping to
reference labs, investigations of potential exposure and mapping of cases in time

%3Bellos et al. (2010).

*Ibid.

100WHO (2014), p. 19.

19TMSEF (2016), p. 71.

102The Sphere Project (2011) and WHO (2005).

1035ee id. at p. 319 for 10 key steps to investigate potential outbreaks of disease.
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and space. Populations that may be at risk should be identified, and the potential
scale of outbreak should be analysed.'®*
Outbreak control measures generally comprise the following:

» jsolation and treatment of cases;

« proper management of dead bodies and medical waste;

« transmission/source reduction; often cross-sectional with a focus on WASH,
environmental sanitation and vector control;

e vaccination campaigns where relevant (measles, consider for cholera);

¢ health promotion (HP) and community involvement, for example on general
hygiene, disease-specific measures, active/early case finding;

¢ close epidemiological surveillance (using HIS) to characterise the outbreak and
evaluate quality of care (CFR < 1% goal in cholera).

9 Reproductive Health, HIV/AI